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ANAYASA HUKUKU DERG iSi YAYIN iLKELER i

PUBLICATION AND SUBMISSION REQUIREMENTS OF
JOURNAL OF CONSTITUTIONAL LAW

1. Anayasa Hukuku Dergisi, yilda iki say! olarak/yalanan ha-
kemli bir dergidir.

Journal of Constitutional Law is a peer-reviewedrjmal published
two times in a year.

2. Dergi'de yayimlanabilecek yazilar, Anayasa Hukakanini il-
gilendiren icerikte her turli makale, karar inceémmve kitap incelemesi
ile cevirilerdir. Yazilarin dili, Trkce veya gier Avrupa dilleridir.

This is a journal of law focusing on legal issuesneerning
Constitutional law. Articles, case notes and conigjediscussions of
legislative development, book reviews and otheitasitype of papers which
are written in Turkish and in other European langesa are welcome.

3. Dergi'de yayimlanmak Uzere gonderilen yazilagkbebir yerde
yayimlanmanmy ya da yayimlanmak tzere génderilmgmimalidir.

Articles that will be sent to the editor should rimd published
elsewhere nor be submitted to other journals siamdously.

4. Yazilar microsoft word (microsoft office 98 veaii versiyon-
lar) formatinda (doc veya docx dosya uzantili dpyeazilms olmalidir.
Ayrica yazilar, gagidakisekil sartlarina uygun olarak kaleme alirgnoi-
malidir.

Kagit Boyu: A4

Ust: 2.5 cm; Alt: 2.5 cm; Sol: 2 cm; §&2 cm

Metin: Times New Roman, 12 punto, 1.5 satir graliki yana
yasli

Dipnotlar: Sayfa altinda, Times New Roman, 10 pufiteatir ara-
g1, iki yana yash

Articles should be submitted as microsoft worch@gitwith doc or
docx file extensions) documents (microsoft off@@higher versions).
Articles should be written according to the follogistyle guidelines:

Paper size: A4

Top: 2.5 cm; Bottom: 2.5 cm; Left: 2 cm; Right; ¢

Text body: Times New Roman, 12 points, at 1.5 $ipacing,
justified

Footnotes: Times New Roman, 10 points, at 1 liaeisg, justified



5. Her yazi, kaydedild@i bir CD ile ya da elektronik posta yolu ile
microsoft word formatinda editére teslim edilmalidiazinin basili ola-
rak teslimi gerekmemektedir.

Softcopy of the article either on a CD or as araeltied microsoft
word document via e-mail should be submitted toetlieor. There is no
need to submit any hardcopy of the article.

6. Yaziyla birlikte yazarin (veya yazarlarin) adinavanina,
calistigl kuruma, acik adresine, kolay gl sa&lanabilecek telefon nu-
maralarina ve elektronik posta adresleringii bilgiler de editdre uka
tinlmalidir.

The name(s), formal position(s), institutional legtion(s) and
contact details (especially e-mail(s)) of the awfep must be clearly
included with the submission to the editor.

7. Dergi'ye gonderilen makaleler Tirkce Wegilizce baslik ile
hemingilizce hem de Turkcézetkismi igermelidir.

Each submission should contain a Turkish (only Tarkish
authors) and an English Title, as well as structuAbstract in Turkish
(only for Turkish authors) and English.

8. Dergi'ye gonderilen makalelerde, ilgili makal&d&onuyu ta-
nimlayan Tirkce véngilizce uygunanahtar kelimelebulunmalidir.

All articles should be accompanied by sufficientmber of
keywords in Turkish (only for Turkish authors) agndglish that reflect
the content of the article.

9. Dergi'ye gonderilen makalelerde kullanilan kataga makale
sonundakaynakcaolarak alfabetik sirada verilgmolmali ve kullanilan
kaynaklar dipnotunda veya metin icerisinde kisaaaer almalidir.

All references cited in the text should be numberedrder of
mention in the text and should be given abbrevidech in footnotes.
They should be listed in full form at the end oé trticle in an
alphabetically arranged bibliographas well.



10. Dergi'ye gonderilen makalelerin yazim bakimmd@n dene-
timlerin yapilms oldusu vebasiimaya hazir olarakerildigi kabul edilir.

All submissions are regarded as ready to publisid afready
proofread by the author himself or herself.

11.Yayin Kurulu'nda ilk dgerlendiriimesi yapilan makaleler, ano-
nim olarak hakeme gonderilecek, hakemden gelenr rdpgyultusunda
makalenin yayimlanmasina, hakemden gelen raporegesqide di-
zeltme istemesine ya da yayimlanmamasina karateveki ve yazar
durumdan en kisa zamanda ve genellikle e-postaiphaberdar edile-
cektir. Tamamlanmngi veya dizeltilmy yazi, Yayin Kurulu'nca, tekrar
hakeme gonderilebilir.

Articles will initially be examined by the editoridoard. After
initial evaluation by the editorial board, the suissions will be sent to
an anonymous peer reviewer, who is determined é\edltorial board.
In case of rejection or proposed amendments, tigribaiter(s) will be
informed (generally via e-mail) in adequate detmid provided with a
copy of the reviewer's report. Whenever needed ecessary, a
reviewed and amended submission may be sent ttoadseeviewer.

12. Dergi, hakemin yazari bilmemesi esagkia hakemlik)daya-
nir. Hakeme gonderilecek makalelerde de yazaridi gine iliskin bil-
gilerin gizliligi saglanir.

All articles submitted are subject to a blind peewview. The
identity of the author(s) and reviewer(s) will ria# revealed to the other

party.

13. Dergi basildiktan sonra ilgili sayinin yazanarve bu sayida
hakemlik yapmy olanlara Ucretsiz olarak gonderilir.

Free copies of the published issue will be sertt bmthe author(s)
and to the reviewer(s).






Anayasa Hukuku Dergisi Cikarken ...

1 Nisan 2011'de kurulan Anayasa Hukuku gtnamalari Derngi
(Anayasa-Der), Tuziiinde belirtilen amaclar goultusunda etkinliklere
baslamis ve aradan gecen bir yil gibi kisa sayilabilecekaa diliminde
kurumsallama yolunda somut adimlar agulunuyor.

Anayasa-Der, Anayasa Hukuku Uluslararasi DgrgACL) tara-
findan yilda iki kez duzenlenen yuvarlak masa toplarindan 2011'in
ilk yarisindakine ev sahigi yapti (28-29 Nisan). Ulkemizde ilk kez
gerceklatirilen boyle bir toplanti, Turkiye'nin sicak gunaéni olustu-
ran “Anayasanin Yenilenmesi” konusuna 6zgulendpldotiya, Brezil-
ya’dan Cin Halk Cumhuriyeti'ne, Glney Afrika’dan Asturalya’ya, on-
larca ulkeden, uluslararasi 6lgekte taninan ¢okdsagnayasa uzmani
katildi. Toplantiya izleyici olarak katilimin §an oluu ve tartgmalarin
canliligi, yurt dsindan gelen konuklar tGzerinde ¢ok olumlu izlenimler
yarattl; Turkiye’de anayasal sorunlarin 6nemi venaglligi hakkinda
dogrudan bilgi edinmelerini $gadi.

Anayasa ve hukuku, sadece Ulkemizdgildéutin dinyada, Uze-
rinde ygun bir bicimde calilan bir hukuk, siyaset bilimi ve insan hak-
lari disiplinidir. Ortak bilimsel etkinlik ve yaylar, giderek daha ¢ok
sayida yapilmaktadir.

Bodlgemizde tanik olunan anayasal ve siyasal giimier de, Tur-
kiye’deki anayasal caimalarin dnemini ulusal sinirlar étesingibalg
bulunuyor.

Ulkemizde, son yillarda, gerek anayasa Uzerinsayalmeslektg
sayisinda, gerekse bu alandasagibsteren yayinlar, kayda gkr. Bu-
nunla birlikte, anayasa konu ve sorunlarina 6zgilesireli bir yayina
duyulan ihtiyag, uzun zamandan beri hissediliyordu.

Avrupa Devletlerinde yapilan bu tir yayinlar, ulusenirlari ¢ok-
tan amis bulunuyor. Bunlar, karlastirmali anayasa hukuku cgha-
larina en elvesli yayinlardir. Boyle bir glev, Anayasa Hukuku Dergisi
icin de gecerlidir. Anayasa-Der’'in IACL uygli dikkate alindginda,
Dernesin bir yayin organi olarak ginulen Dergi'nin, sadece Ulkemiz-
deki anayasa tagimalari ve Turkce ile sinirli kalmasi diintilemezdi.

Dergi adi i¢in U¢ dilin birlikte kullanilmasi, baylbir amacgla or-
tusmektedir. Dergi dagma kurulu tyelerinin ggunlugunun dinyanin
bes kitasindan seckin anayasa hukukcularindagnohs! da, bu sdreli
yayinin uzun vadeli ege tizerine fikir vermektedir.



Bu bakimdan, ilk sayinin, IACL ve Anayasa-Dghiiliginde yapi-
lan “Anayasanin yenilenmesi”’ Uzerine yapilan ultesiasi toplantida
sunulan bildirilere 6zgulenmesi anlamlidir.

Yayinlama gorevini Ustlenen Legal Yayinevi, dnehiti tarihi is-
levi yerine getirmektedir.

Uluslararasi hakemli Anayasa Hukuku Dergisi’nirkeithizde, boélge-
mizde ve dunyada, insan haklarinin, demokrasinihweikun Gstunlgi-
nun ilerletiimesine katkida bulunmasi dilde...

Ibrahim O. Kabglu
21 Nisan 2012

ogooon

Publishing the Journal of Constitutional Law

Association of Research on Constitutional Law (AasayDer) was
founded on 1 April 2011 and began operating imntelgian accord with
the objectives set out in its statutes. In the year has since elapsed, the
Association has taken concrete steps towardsutistilization.

In 2011 (28-29 April), Anayasa-Der hosted the fieglition of the
Round Table conferences held twice annually by theernational
Association of Constitutional Law (IACL). This madk a ground-breaking
event for Turkey, and the theme allocated to th#ectence, Constitutional
Renewal, was a highly topical one for the counfidany internationally
recognized constitutional experts were in atteneldram as far and wide
as Brazil, the People’s Republic of China, SouthcaAfand Australia. The
large turnout of observers and liveliness of discus made a strongly
positive impression on overseas guests, as wdtif@sning them directly
about the importance and current status of cotietial issues in Turkey.

Constitutions and constitutional law represent scigline of law,
political science and human rights that has beed, still is, worked on
intensively not only in Turkey, but all over the neb Associated scientific
activities and publications are growing in numbkthe time.

Constitutional and political changes unfoldinghe tegion have also
elevated the importance of constitutional actisitisn Turkey to an
international level.



In recent years, Turkey has seen a significaneass in the number
both of colleagues working on constitutional issusmsd of related
publications. Nonetheless, there had been a |amglisiy need for
periodicals specializing in constitutional issued problems.

Comparable periodicals brought out in European ttiegnhave long
transcended national boundaries. These publicatioifsr the most
expedient tool for comparative studies. A similandtion is also true of the
Constitutional Law Journal. Bearing in mind thatafasa-Der is a member
of the IACL, it would have been inconceivable tmiti the scope of the
Association’s publication to Turkish constitutiondébates alone and to
publish it solely in Turkish.

Publishing the Journal in three languages is ctamisvith this
objective. Equally, the fact that the Advisory Bibas made up of a
majority of constitutional experts from all five dnents gives an idea of
the long-term aims of the Journal.

In this respect, dedicating the first edition toeg@ntations on
‘Constitutional Renewal’ made at the IACL/AnayaserCRound Table
conference is meaningful.

Legal Yayinevi, the publishing house which has riafe the task of
publishing the Journal, is fulfilling a crucial ahbtoric function.

It is my sincere wish that the internationally refsl Constitutional
Law Journal will contribute to the advancement emdcracy, human
rights and the rule of law in Turkey, the regiongd andeed the world as a
whole...

Ibrahim O. Kabglu

21 April 2012






SUNUS

Anayasa Hukuku Dergisi’'nin ilk sayisi, “anayasapamilenmesi”
(anayasal duzenin devamglh strecinde kurucu iktidar sorunsal)/
“Renewal of a constitution” (Constituent power viitlthe framework of
the constitutional legal order’s continuity) konnauézgulennsti. Bu
sayl ise, bolgemizdeki anayasal ve siyasakiere 6zgulenmgibulu-
nuyor. Bu bakimdan, bu sayinin metinlerini, “Akdefavzasinda Ana-
yasal Sirecler” bkl toplanti oluturuyor olsa da, “bélge” kavrami,
geng anlaminda kullaniimaktaispanya’dan Misir'a, Turkiye’den Tu-
nus’a uzanan genbir alan. Bu bakimdan, bu sayida, anayasal siieecle
ili skin bilgiler desil sadece, ayni zamanda “anayasa hukuku tarihinden
bir kesit” yansimaktadir.

Toplantida yapilan —agglive oturum bgkanlari- kongmalardan
kisa kesitler, konunun 6nemi kadar ¢ok yonli bamutin da bir kaniti-
dir:

- “Bu toplantinin 6nemi, sadece bdolge ulkeleriyddip oldgumuz
siki tarihi ve kultirel bglarla sinirh dgildir. Ayni zamanda anayasal
surecler bakimindan bir 6gtihe s6z konusudur. Zira “Arap Bahar1” adi
verilen donemde Bkyan yeni anayasa cghalari, bizdeki yeni anayasa
araysinin somutlatigi donemle_ayni zaman dilimine rastlamaktadir.”
(Prof. Dr. Emin Arat, Marmara Universitesi Rektoy.v

-“Butiin bu Ulkelerde etnik, dinsel farkhliklara iyélik ayrsmalar
var. Bu ayrgmalarin getirdii bolinmeler, kutuplgmalar var. Bu gibi
bolinmig Ulkelerde anayasa yapilmasinda teknik nedir, buimetinde
disinmek gerekir: Bu gibi tlkelerde anayasa yapmairagas bir me-
ruiyet acgl var. Yani bu tur tlkelerde, Meclis’te gonluga sahip olmak,
anayasa yapmak icin yeterli gl demokratik meruiyeti sa&lamiyor.
Hukimet denetimindeki bir yasama organinin yapanayasa, demok-
ratik meruiyet bakimindan eksik kaliyor. Ancak partiler @rartak bir
organ kurulmasi (bizim Meclis'te kurdumuz Uzlama Komisyonu
gibi), organ icinde oybiri yonteminin sglanmasi ve -asil 6énemli
olani- halkin katiminin gganmasiyla demokratik rgauiyeti elde et-
mek miumkun olabiliyor... Bu gibi toplumlarda bir @mluk rejiminden,
bir ¢cogulculuk rejimine gecmek gerekiyor. Bir guc tekekmg bir gtic
yogunlasmasindan; bir gic pawenina gecmek gerekiyor. Bugin Tur-
kiye’de anayasa yapimindaki en dnemli sorun da bulicaba bir ¢o-
gunlukcu rejimden, ggulcu rejime gecebilecek miyiz? Bir guc gun-
lasmasindan, gic payeni sistemine gecebilecek miyiz? Tabii ki b6-
linms toplumlarda en 6nemli sorun da; toplumun butlnirkEsini
icine alan, toplumun hicbir kesimini gigmayan, herkesin kendisini ait
hissedebildii bir anayasa yapabilmek gerekiyor. Bunusdrabilecek
miyiz? Bunun Turkiye icin gecerli olgu kadar ayni zamanda Akdeniz



havzasindaki maip Ulkeleri ve bgka ulkeler icin de gecerli olgunu
saniyorum.” (Riza Turmen, TBMM Uyesi).

-“Parlamenter rejimler de zaman zaman antidemdkrayigula-
malar yaratabiliyor, olgturabiliyor. Turkiye’de buna “ggunluk diktasi”
lafini ¢cok kere kullaniyoruz. Haliyle yeni anayasgpmak icin herkesin
kollari sivadgl bir donemde, gercekten bdlgenin Libnan gibi gecmi
tecrtbeleri, Misir gibi gelege yonelik perspektifi cok dnemli... Glney
komsumuz Irak’in neresinden bakarsaniz liberal devjet iyi - ko6t bir
anayasasl! vaisgal sonrasi yapilan anayasa, iyi de bir anayasajeak
misyenler hazirladi. Fakat uygulamada Irak, gerrekte siyasi istikrara
kavuwabildi, ne de gruplar arasinda uyunglagabildi. Anayasa yazili
olarak fena da@l. Ama faaliyetler noktasinda gittikce daha dikitate
uygulamalardan tim halk; hem Kuirtler heneti gruplarsikayet ediyor.
Yani Irak; anayasa yapilirken gercekten dgugduk diktasina gitmeye-
cek bir anayasa yapmaya ve gruplari memnun etmayerien, siyasi
istikrari da sglayabiliyor olmak gibi iki ayri yeteng kaybetmgtir.”
(Asli Aydintabas, Milliyet Gazetesi).

-“1961 Anayasasi aslinda Turkiye’ngimdiye kadar gordgli ana-
yasalarin igerisinde en iyisidir... Temsilciler Mest)i “Milli Birlik Ko-
mitesi” diye askerlerden gdan meclisin yaninda ikinci meclistir. Asil
calismay! Temsilciler Meclisi yapti. Amag; demokrasiyesan haklarina
imkan sglamakti. Bu buyuk olctde barili oldu... Ama bunun en biyuk
eksikligi, Temsilciler Meclisi'nin ¢amalarina, o zamanlar iktidarda
bulunan, Demokrat Partililerin katilamamasi; bu ldteksikligi oldu.
Aslinda onlar da girseydi eminim bircok maddesieykabul edilirdi...
Bugun artik anayasanin asil amaci, katilimiplasanasina ¢ok dnem
verilmesidir. Umarim ‘82 Anayasasi ile ilgili ¢giinalarda boyle bir so-
nuca varinz.” (Altan Oymen, Radikal Gazetesi).

Bu gozlemler ve 27 Nisan 2012’den bu yana ulkemizelékde-
niz havzasinda, 6zellikle Misir ve Tunus’taki okayve kagl dalgalar,
“anayasa yapimi’nin zorluklarini gozler éniine sertmilunuyor. Da-
hasli, bir anayasa yapilsa da, bunun ne dlclide datitololac&l, de-
mokratik oldgu varsayiminda bunun etkili bir bicimde uygulany u
gulanamayaga, daha az 6nemli olmayan sorunlardir.

Bu nedenle, ” yapim yontemi-igerik ve uygulama”sanaaki siki
ili ski cercevesinde “anayasa diyalgktikavrami kullanilabilir. Simdilik
gorunen, bdlge devletlerinin “anayasa diyalgikitie oldukca yabanci
oluslaridir. Turkiye gibi demokratik deneyimi bulunanr kilke bile
bunda zorlangina gore, Akdeniz havzasinda anayasacilik uzusibir
rece yayllacga benziyor. Anayasa Hukuku Dergisinin bu sayisistu
rece ilgkin derli —toplu ve bilimsel nitelikte bilgi sunmtdir.

Akdeniz Havzasinda Anayasal Surecleslid toplanti, Anayasa
Hukuku Argtirmalari Derngi (Turkiye) ve Marmara Universitesi ev



sahipliginde Fransiz Anayasa Hukuku detnee Tunus Anayasa Hu-
kuku Derngi arasinda bilimselsbirligi cercevesinde gerceklmistir.
Toplantiya, Fransa Buyukelgili Legal Yayinevi ve Tunus Buyikelcisi
Akin Algan destek verrgiir. Yayin aamasinda, Ardirma Gorevlileri
Tolga Sirin, Omer Egelgi ve G6zde Atasayan yardimci olgnve Fran-
sizca metinleri Turkce'ye Reha Yunluel cevigtiti Profesor Bertrand
Mathieu, ortak editorlgil kabul ederek onemli bir katki@amistir.

Bu vesileyle, yayinin gercelflmesinde emg gecen herkese te-
sekkurd borg bilirim. 31 Aralik 2012

Ibrahim O. Kabglu






FOREWORD

The first volume of Constitutional Law Journal feed on
“Renewal of a constitution” (Constituent power vitlthe framework of
the constitutional legal order’s continuity). Thi®lume focuses on
political and constitutional developments in ougiom. Even though the
texts of this volume are generated from the “Caoustinal Processes in
the Mediterranean Basin”, the word “region” is useca more general
sense: from Spain to Egypt, from Turkey and TuniSiarkey is also
included in the process. In that sense this volusneaot only about
information related to constitutional processest llso about “a
fragment from the history of constitutional law”.

Short quotations from the speeches made in theimgegte proof
for how important the subject is.

- “The importance of this meeting is not limited ttee historical
and cultural ties we have with these countriesthatsame time, there is
an overlap of constitutional processes becausatthmpts to write new
constitutions that started with “Arab Spring” cames with new
constitution writing in our country (Prof. Dr. EmiArat, Marmara
University, Acting Rector).

-“All these countries have ethnic and religiousfatiénces, and
polarizations and separations caused by thoserafiites. We need to
think about the techniques of how to write a cdo8tn in those
countries. There is a legitimization problem, whigteans it is not
enough to have the majority in the parliament tmeaup with a new
constitution. A new constitution made by the legfisle power that is
under the control of the government falls shortarms of legitimacy.
Democratic legitimacy can be achieved only by d@ngabrgans that
involve all the political parties and by guaranteethe involvement of
the people. These countries need to transform &osgime of majority
to a regime of plurality. Instead of concentratioh power we need
division of power. This is the main problem in ctiegion making in
Turkey today. Are we able to make this transiti®h we be able to
share the power? In a segregated society the diffieclty is to include
different sections of the society, to create a safsbelonging. Are we
able to accomplish that? | believe this is possilgieonly for Turkey but
also for the other Western countries of the Medhtegan (Riza Turmen,
Member of the National Assembly).

-"Parliamentary regimes can create anti-democragiplications.
We use the word “dictatorship of the majority” this reason. Therefore
in a period when everybody is working to preparewa constitution it is
important to consider past experiences of Lebamduatare perspectives



of Egypt. Our southern neighbor Irag has an alrfaastonstitution. It is
a good constitution prepared by scholars after ithsion. But in

practice Irag deos not have political stability cohesion between
different communities. The constitution is not badwriting but in

application it gets more dictatorial every day tlsat not only Kurds but
also other ethnic group complain about it. Thereefoag has lost its
ability to have political stability while preparirg constitution that will
not allow a dictatorship of the majority (Asli Aydasbas, Milliyet).

-“The constitution of 1961 is the best one Turkeg lever seen.
The house of representatives is the second assafiblythe National
Unity Committee form by the military. The real wanlas been done by
the house. The purpose was to give way to demoenadyhuman rights.
And there was some kind of a success. But the ngsank was that
Democrat Party who had the government did not dmrte to house’s
work. If they had participated, | am sure, manychs would have been
accepted anyway. The purpose of the constitutidaytas participation.
| hope we have that outcome regarding the stud{§38® constitution
(Altan Oymen, Radikal).

These observations and developments after April2RZ12 in our
country, in Egypt and Tunisia, the counter-wavelpws us the
difficulties in constitution making. In addition is also important to
analyze how democratic the new constitution is, whether it will be
applied in a democratic way.

This is why the close relationship between the tradtof making
— content and application” we can use the term lédiecs of
constitution”. What we have seen so far is that ¢bentries of the
region are not familiar with this concept. If evédemocratic countries
like Turkey find it difficult to adopt, the conatiionalism will be a long
process in the Mediterranean.

The meeting titled Constitutional Processes in Negliterranean
Basin was hosted by the Constitutional Law Resedfolindation
(Turkey), in cooperation with the Constitutional w.aFoundation
(France) and Constitutional Law Foundation (Tunisi@he French
Embassy, Legal Publishing House and Turkish Amlusgstor Tunisia
Akin ALgan also supported the meeting. For thisligabon Assistants
Tolga Sirin, Omer Egelgi and GOzde Atasayan provided support and
Reha Yunluel translated the texts from French tokiSh. Professor
Bertrand Mathieu joined as co-editor.

| hereby want to thank everybody for their helghe publication
process. 31 December 2012

fbrahim O. Kabglu



AVANT - PROPOS

Le premier numéro de la Revue de Droit constitutedna été
consacré au “renouvellement de la Constitutior€ pduvoir constituant
dans la continuité de I'ordre constitutionnel). @ali est consacré aux
développements politico-constitutionnels dans niggeon. En effet, ce
numeéro est un recueil des actes de la journéeitdimsinelle sur “les
processus constitutionnels dans le bassin méditsré . Cependant, la
notion de “région” est utilisée dans son sens latgee espace élargie de
'Espagne en Egypte, de la Turquie en Tunisie. cBdait, la Revue
reflete  en méme temps “linstantanée de [I'histode droit
constitutionnel”, mais pas seulement les élemariatifs aux
développements constitutionnels.

Le theme abordé est d’autant important que muoigdsionnel.
Certains passages des discours d’ouverture eté&sgdpnts de séances
en sont la preuve :

-“L'importance de cette rencontre n’est pas seuldrimitée aux
liens historico-culturels de la Turquie avec legspde la régionll s’agit
en méme temps d’une coincidence du point de vige pdecessus
constitutionnels. Car, les travaux sur les no@geltonstitutionnes
entamées a l'occasion du “Printemps Arabe” coordpnt au méme
moment historique” (Prof. Dr. Emin Arat, vice-Reaatade I'Université
de Marmara).

- Dans tous ces pays, nous constatons les diveegette point de
vue ethnique et religeux. Ces divergences ont gro&ales divisions et
des polarisations. Il faut refléchir sur la tecludgle I'élaboration de la
Constitution dans ces sociétés divisées: il s'dgise pencher sur le
déficit de légitimité du point de vue de I'élabiboa de la Constitution
dans ces pays. La majorité a I'’Assemblée ne suifipour I'élaboration
de la Constitution, ni la légitimité démocratiquem Une Constitution
élaborée sous le contréle gouvernemental manque ldgitimité
démocratique. Néanmoins, la mise en place d’'us&amte commune
sur la représentation paritaire des partis poldgu telle que la
Commission du compromis a I’Assemblée nationale Tdequie et la
procédure de l'unanimité ainsi que la participaiies citoyens peuvent
assurer cette légitimité démocratique... Le passdigne société
majoritaire a la société pluraliste semble esskntides sociétés en
cause doivent passer de la concentration du poawopartage des
compétences. C’est un probléme le plus importarta durquie actuelle
dans le processus d’élaboration de la Constituttompeut se demander
si nous pouvons passer d'un régime majoritare gime pluraliste.
Pourrions-nous passer de la concentration du powawipartage des
compétences? Un autre probléme le plus importans des sociétés



divisées, est celui d’élaborer une Constitution ¢u&t le mond peut
s’approprier. Est-ce que nous pourrons Yy parver@@st une
préoccupation qui est valable autant pour la T@auie pour les Etats
du bassin méditerranéen” (Riza Turmen, Député).

-“Les régimes parlementaires peuvent se transforare régimes
non-démocratiques. Pour une telle pratique endiergnous utilisons
souvent le terme “ dictat de la majorité”. Cedi dians cette période
d’élaboration des Constitutions, il me semble qliexpérience du
Liban dans le passé et la perspective de I'Egypte pPavenir sont trés
importantes... L'lrak, notre voisin du Sud, dispasene Constitution,
plus ou moins liberale... Mais, dans la pratidiek n’a pas pu assurer
la stabilité, ni I'hnarmonie entre les groupes d#féts. Malgré les
avanceées au niveau du texte, tous les peuples gtdupes se plaignent
des pratiques dictatoriales au fur a mesure. Awrgndit, lors de
I'élaboration de la Constitution on s’est efforcg prévenir les risques
de la dictature de la majorité, mais dans laiguat la Constitution a
perdu la qualité d'assurer la stabilité politiquéAsli Aydintasbas,
Editorialiste au Journal Milliyet).

-“La Constitution de 1961 est la meilleure pares tonstitutions
que la Turquie a connues... L'Assemblée des Repr@sent fut la
deuxiéme assemblée a coté de I'assemblé appkideorhité de I'Unité
nationale”. Le travail essentiel a été réalisé pAssemblée des
Représentants. L'objectif était d’atteindre a émwcratie et le respect
droits de 'Homme. Cet objectif a été réalisé dane large mesure...
Toutfefois, la non- participation du Parti Démderaaux travaux de
'Assemblée des Représentants fut le gros daibte. En effet, je
suis sur que la majorité des article de la Carntstit seraient adoptees
si le Parti démocrate était représenté dans I'Abt&sn Aujourd’hui,
I'objectif principal de la Constitution doit éteccordé I'importance
majeure a la participation. J'espére que nousexois a un tel objectif
dans les des travaux relatifs au renouvellemenfadConstitution de
1982” (Altan Oymen, Editorialiste au Journal Radlika

*kk

Les remarques cités, les évenements et legecoagues
auquels nous assistons depuis le 27 Avril 2017 wquie et dans le
bassin méditerranéen et, surtout en Egypte dtuersie ont approuvé
les défis de “I'élaboration d’une Constitution”.eplus, [I'élaboration
d'une Constitution ne signifie pas une garantie réorp pour le
caractere démocratique de celle-ci. A supposé elle soit
démocratique, I’ efficacité de sa pratique njgsd moins importante.

Pour cette raison, il est possible d'utiliser l'exgsion de
“dialectique constitutionnelle” en envisageant Uiagson stricte entre
“la procédure d’élaboration-le contenu et la ppag¢f’. Pour I'instant, il



semble que les Etats de la Région sont allég kseadans la “dialectique

constitutionnelle”. En envisageant les difficultédes Etats tels que Ila
Turquie qui ont déja une expérience démocratiquegent avancer que le
constitutionnalisme dans le bassin méditerranaarait un chemin assez
longue a parcourir... Ce numéro de la Revue de Poostitutionnel reflete

une approche comparée et globale de ces processosiies.

La journée constitutionnelle sur les Processustitatisnnels dans
le bassin méditerranéen a été organisée par I'Aatsmt des Recherches
en Droit constitutionnel et par I'Université de iMaara en coopération
scientifique avec I'Association Francaise de DrGibnstitutionnel et
I’Association Tunisienne de Droit constitutionndla journée a été
soutenue par 'Ambassade de France et La Mais&udlittbn Legal
ainsi que Mr Akin Algan, Ambassadeur de Turquifunis. Les
assistants Mr Tolgéirin, Mr Omer Egeli et Melle G6zde Atasayan ont
apporté leur soutien pour recuillir les textes.ttauction vers le turc
des textes en francais a été assurée par le juvisteeha Yunluel.

Mon cher collegue et ami Bertrand Mathieu a eumé&bilité
d’accepter d’ étre co-éditeur de ce numéro.

A cette occasion, je voudrais remercier a tousogti oeuvre a la
réalisation de cette publication. Le 31 décembr220

Ibrahim O. Kabglu
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AKDEN iZ’DE ANAYASACILI GA DOGRU

TOWARD CONSTITUTIONALISM IN MEDITERRANEAN
VERS LE CONSTITUTIONNALISME EN MEDITERRANEE

ANAYASA HUKUKCULARI A Gl PROJESI AVRO-AKDEN iZ
COGRAFI BOLGESINDE HUKUK DEVLET 1

(CONSTITUTIONAL LAWYER NETWORK PROJECT, RULE OF IMBURO
MEDITERRANEAN GEOGRAPHICAL REGION)

Bertrand Mathieu
Sorbonne-Paris 1 Universitesi Hukuk Okulu Anayasé&wku Profesor,
Fransa Anayasa Hukuku Dega®askani, Hakimler YUksek Kurulu
UyesiProfessor of Constitutional Law at the School ofviat the
Sorbonne (Paris 1), President of the French Assmrieof
Constitutional Law / Board Member of the Suprenui@a Judiciary

OZET

Hukuk Devleti kavrami bir yandan siyasi yap! ilerdnlarin gle-
yisinin mesrulugu temeline ilgkin kimi taleplerine yani demokrasiye,
ayni zamanda temel haklarin korunmasinin teyidirikedar.

Esasen hukuk devleti, insan haklarinin farkli amderyla bir ko-
rumaya atifta bulunmaktadir.

Temel haklarin evrensetdli sorunu boyle ortaya konmakta; temel
haklara dayanan bir gerler sistemi, 0zellikle hemen tum Uulkeler tara-
findan onaylanmgi uluslararasi stzdeneler ve taahhitler arag@iyla
evrensel kabiliyette bir sistem olarak kendisinbllaettirme gilimin-
deyse ger, tartsma,su ya da bu hakkin evrensel nigglyahut da kendi-
sine yuklenen anlam lzerinde sirmeye devam etmekiha kagin,
evrenselci yaklgm; topluluklara, dillerini, ait olduklar bolgeleinle-
rini, kaltdrlerini dikkate alan 6zel haklarin tamasini kapsayabilir ya-
hut da tam tersine bu farkhliklar hukuken bir glakonusu yapabilir ki
bu da, gene dnyargisiz olarak bu sorun Uzerindgrte ve mukayeseli
incelemelere goturebilir.

" Farnsizcadan ceviren Reha Yinliel.



2 Anayasa Hukukgular @ Projesi Avro-Akdeniz Goafi Bolgesinde Hukuk Devleti

Oysa temel haklarin evrenselci yakial devletleri; ya ortak yak-
lasimlar geleneklere, dini ya da glebir degerler sistemine, farkl eko-
nomik yaklgimlara uymaya ya da ortak bir @ler cekirdgi belirleye-
rek ortadan kaldirilamaz farkhliklari kabule gatigktedir.

Akdeniz cgrafi gergevesinin kabuli boyle bir gerlendirmeye
mikemmel birsekilde uygun gorinmektedir. Gercekten de Akdeniz
ulkeleri kismen ayni tarih ile kiltturel ve gercakoromik balarn pay-
lasmaktadirlar. Buna kanik bu devletler bdylesi dikkat cekici ve
onemli bir model kurabilmek igin birbirlerinden alkica farkli dini veya
kultarel geleneklerin, kurumsal sistemlerin, ekomorgelismisliklerin
izini tasimaktadirlar.

Anahtar Kelimeler: Hukuk devleti/demokrasi/temel haklar (ev-
rensellik — yasamasal ve yargisal tercime)/ortakeider/ulusal gele-
nekler/kurumlar/Akdeniz @/Akdeniz mekani

ABSTRACT
Constitutional law scholars network project
State of law in the Euro-Mediterranean

The concept of state of law is related to democmatyone side
and the protection of basic rights on the otherrdHdemocracy should
be understood as demands regarding the legitim&ppldical structure
and the way institutions function.

State of law, in other words, means the proteatibhuman rights
with its different connotations.

Here is the question of the universality of basionln rights: If a
values system based on basic rights wants to kditedeas universal
using the approval of other countries by internaibagreements and
commitments, the discussion will continue on theausality of the right
or its assigned values. A universalist approach hmigclude special
rights for communities regarding their territoryarilguage or religion,
which can lead to unbiased debates and comparatisearch.

Actually, the universalist approach forces stattether to adopt
common values to traditions, belief systems anterdiit economic
approaches, or sets a nucleus of common valuesfemgs them o
accept undeniable differences.

The acceptance of the Mediterranean as a geographegion is
an example of this process. Mediterranean countieeshare historical,
cultural and real economic ties. On the other hatheése countries have
religious and cultural traditions, institutional sigems and levels of
economic development quite different to form tmd kf a model.

Anayasa Hukuku Dergisi - Cilt: 1 / Sayi:2 / Yil: 201



Bertrand Mathieu 3

Starting from a minimal and relative concept oftstaf law, it is
necessary to define how a state or system inclddesocracy or basic
rights, how do they consider the necessities okehmstitutional
systems. It is also important to identify which imi&bns and
measurements they use. Therefore, it is necessatyach this research
to national institutional and political systems addfine by every legal
system that registers a state of law.

Then, it is necessary to focus the research orclyaghts not only
through some general analysis but also on analgsisome subjective
rights. For example, one can consider some primsiphat are generally
recognized but open to different discussions argliegtion by nature.
Gender equality, religious freedom, freedom of speeght to private
life, family, property, necessity of legal protect right to health or
human dignity can be examples. The choice shoultldmmmon choice
based on the tangible benefit of comparative rededn the same way,
the main subject of this research is not to gereeeatommon definition
or define a common importance, but to analyze Hosgd right were
part of actual texts and how they were carried bytjudiciary and
legislative powers.

Keywords: State of law, democracy, basic rights (univergalt
legislative and judiciary translation), common wedy national traditions,
institutions, Mediterranean network, Mediterrandarritory

*kk

“Arap dunyasi ile Mgribi etkileyen devrimler, ggdas anayasacili-
gin insaasl igin dnemli bir @ama olgturmakta ve evrensediini yeniden
sorgulatmaktadirikinci Dinya Sav@ sonrasi donemle sinirh kaldikta,
savg sonrasi anayasalar, giney Avrupa Ulkelerindekiakeatiklesme
(Yunanistan, Ispanya, Portekiz), Sovyetler Bfiinin ¢cokisl hukuk
devletlerinin kurulgunda hepsi birersama olgturmaktadirlar. Dinya-
nin diger bolgelerine baksaydik, Brezilya ¢giede old@gu Uzere, 6zel-
likle Giney Amerika Ulkelerinin anayasalarini irggdbilecektik....”

Makalenin devamina, dergimizn
2012 tarihli 1. cilt 1. sayisindan ulagabilirsiniz

Journal of Constitutional Law - Volume: 1/ Iss2i¢:Year: 2012



PROJET D'UN RESEAU DE CONSTITUTIONNALISTES L'ETAT
DE DROIT DANS LE CADRE GEOGRAPHIQUE EURO-
MEDITERRANEEN

Bertrand Mathieu
Professeur de droit constitutionnel a 'Ecole deoidide la Sorbonne
(Paris 1)/ Président de I’Association francaisedteit
constitutionnel/Membre du Conseil supérieur de kghdtrature

RESUME

Ce texte présente un projet de constitution dusea® de
constitutionnalistes euro-méditerranéen. Les révohs qui ont touché
le monde arabe et du Maghreb posent avec une acentéuvelée la
question des critéres de I'Etat de droit. Concemhmunément accepte,
I'Etat de droit renvoie cependant, tant en ce qui@erne I'organisation
des pouvoirs que la protection des droits fondaawenta des notions
dont la portée peut faire I'objet d’appréciationgférentes et s’inscrivent
dans des contextes spécifiques.

Trop souvent, les analyses en restent a un nivdabalg et
idéologique, sans prendre en compte les réalitéemain et les inévitables
différences, sociales, historiques, culturelles.trecles systémes juridiques
considérés. Ce projet part du postulat que la reche de ce qui est
commun ne peut faire I'économie de I'analyse deegtispécifique.

De ce point de vue l'espace géographique euro-mditéen
constitue un cadre particulierement bien adapté.tte€Cerecherche
ambitieuse doit cependant s’appuyer sur un certaimsbre d’analyses
juridigues trés concrétes avant que des conclusipls générales
puissent étre tirées.

~ Au surplus cette analyse s'inscrit dans des engzonomiques,
sociaux et géo-politiques que I'on ne peut ignorer.

Mots clefs:Etat de droit/ démocratie/droits fondamentaux\(erslisme-
traduction législative et jurisprudentielle)/Valsurcommunes/ traditions
nationales/institutions/reseau meéditerranéen/ espaéditerrannée

*k%k



Bertrand Mathieu 5

“Les révolutions qui ont touché le monde arabe &tMaghreb
constituent une étape importante dans la construdti constitutionnalisme
contemporain et conduisent a s'interroger sur sukersalisme. Si I'on
s’intéresse a la période daprés la seconde gueroadiale, les
constitutions d’apres guerre, la démocratisatidétats de I'Europe du
sud (Grece, Espagne, Portugal), la chute de I'Esn@oviétique
constituent autant d’étape vers la constitutiontat& de droit. Si I'on
regardait vers d’autres régions du Monde, I'on pmiirnotamment
analyser les constitutions de pays d’Ameérique dijy somme celle du
Brésil.

Ce projet pourrait s’appuyer sur I'association idhed” qui lui
assurerait un appui matériel et structurel. Ce#i®oaation fédére ou
participe a un certain nombre de réseaux (résea rm®aires
méditerranéens, réseau des comptables méditermgnééseau des
juridictions économiques et commerciales) et méneantain nombre de
projets (code des contrats et obligations, progriétellectuelle, micro-
entreprise). Les liens établis avec cette strucexiestante pourrait
s’opérer dans des conditions qui restent a défiriir.

Makalenin devamina, dergimizn .
2012 tarihli 1. cilt 1. sayisindan ulagabilirsiniz
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TUNUS'TA DEMOKRAT iK GECI$’
(DEMOCRATIC TRANSITION IN TUNISIA)

Yadh Ben Achour
Kamu Hukuku profesérd, Devrim Hedeflerinin Gergglitdmesi
Yuksek Makami Bgkani veinsan Haklari Komitesi Uyes§ttofessor of
Public Law, President of the High Authority of thigjectives of the
Revolution, Member of the Committee of Human Rights

OZET
) Tunus, tarihin en énemli diktatorluklerinden binsdistiren dev-
rimden sonra, demokratik gecsureci yaamstir. Birlikgi, demokratik
sosyal, dinyevi, ya da tam olarak Sivil, medeni doiiayasa talebiyle
devrimi ?er eklgtiren halk, sol eylemcilerdenggilerden, gsiz gencg
diplomalilardan, kadin hareketleri aktivistlerindere insan haklari
savunucularindan aduyordu. Bu miicadele, ilkin devlet gkanlig1 sta-
tusunin megrulugunu ortadan kaldirmai ve dier anayasal kurumlar
uzerinde de domino etkisi_gostesti. Devrimin ilk 6nemli anayasal
adimi 3Subat 2011'te, %e_glm Cumhurgdaninin kanun hikmunde ka-
rarname ¢ikarmaya yetkili' kihnmasi olgtur. Bu yetki, cumhurbga-
nini ilk gecs déneminin gercek yasa koyucusu haline gegtimiArdin-
dan cikartilan ilk el metin nitegdindeki KHK’larla olaganustu hal huku-
kuna’ gecilmg ve 1959 Tunus anayasas! resmen as_klﬁla ahinmBu
surecgte siregelen tarnalarda devrimin motor gugleri, Kurucu meclis,
yeni anayasa ve demokratik secimler mucadelesndiistniglerdir. Se-
cimlerde’ise, ggj devrime hi¢ katilmargive daha ok s?\(lglm kampan-
yalarinda kandirilmgiolan mukafazakar secmenlerin En Nahda Partisine
oy vermesi, bu partinin agik arayla birinci secitime neden olmyur.
Devrim sirecinde insan haklari, "demokrasi, cokilgdetfikirlerini be-
nimsedgini sdyleyenlslamci akim, secim zaferinden sonra bu s@ylem-
leri hizla terk etmi ve genel politikasini koktenci bir hatta cekerksk,
lamciligl empoze etmek lzere baski siyaseti uygul_amaﬁarbgtl_r. Bu
yan|¥la Ekim secimlerinin sonuglari, Ocak devrimsaeakatsizlik ta-
maktadir ve bir kagr-devrim hareketine doginek tzeredir.

Anahtar Kelimeler: Tunus’da demokratik gegikanun hikminde
kararnameler, siyasal islamcilik, En Nahdagikaevrim, Ocak devrimi

ABSTRACT

Tunisia had a democratic transformation period atieevolution
that ended one of the most important dictatorshifise crowd, after

" Farnsizcadan ceviren Reha Yinliel.
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having created the revolution, was asking for afying, democratic,
social, non-military and modern constitution. Thavere leftist activists,
workers, unemployed young graduates, feminists aocan right
advocates. The struggle abolished the presidendyndth its legitimization
all the other constitutional institutions collapke dominos. In the first
important constitutional step of the revolutiongetresident of the
Republic was granted the authority to issue dedeses. With this
authority the PR became the first legislator of tramsition period. The
decree laws made possible the declaration of sesthtemergency and
the constitution of 1959 was officially suspendétie forces of the
revolution kept on fighting for a constituent asbgma new constitution
and democratic elections. During the elections thaservatives, who
did not join the revolutionary activities and wedeceived by the
political campaigns, voted for En Nahda Party, whisaw all the
secular parties as anti-Islamist parties. The Istsiwon the elections,
and despite their claims during the revolution redjag the
internalization of human rights, democracy and mpgirty system, after
the elections they were fast enough to deny theeseepts and move
towards a fundamentalist approach, using Islamisraavay to create
political pressure. In that sense, the election©Oictober are an act of
disloyalty against the revolution, and have a cewmevolutionary
character.

Keywords: democratic transition in Tunisia, political muslim
movement, En Nahda, Revolution on January

*kk

“...23 EKim gini Tunus tarihinin en mutlu ginlemmdbirisi oldu.
Ancak secim sonuglari islamci partinin acgik fargkdip oldgunu gos-
terdi ki bu hicbirsekilde Ocak devriminin hedeflerinden birisi gldi.
Bugun tarihe biraz geriden bakgdhda bu segimlerin bir kar devrim
oldugunu dahi s6ylememiz mumkandar.

Bu durum, devrimi yapan halk ile secen halkin &k olmama-
siyla aciklanabilir. Devrimi yapan halk sol eyleteoien, scilerden,
issiz gen¢ mezunlardan, kadin hareketleri aktivistén ve insan hak-
lari savunucularindan almaktaydi. Secimlere katilan halk ise bunun
aksine, ¢cgunlugu Devrime hi¢ katilmangisecim kampanyalari tarafin-
dan kandirilmy, laik partileri din kagiti partilerle bir tutan ve En Nahda
Partisine oy vererek dini tercihlerini destekleyenuhafazakarlardan
olusuyordu....”

Makalenin devamina, dergimizn
2012 tarihli 1. cilt 1. sayisindan ulagabilirsiniz
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LA TRANSITION DEMOCRATIQUE EN TUNISIE

Yadh Ben Achour
Professeur de droit public/ Président de la Hautstdnce de réalisation
des objectifs de la Révolution/ Membre du Comigédieits de
'’Homme

RESUME

La transition démocratique en Tunisie, survenuea &dite d’'une
revolution qui a réusii d'une maniere tout a faitrgrenante a faire
tomber une dictature des plus redoutables. Le ngesda la Révolution
du 14 janvier 2011 était Claire: c’était a la fonumessage unioniste,
démocratique, sociale et temporel. Ce message i'adopté aucun
slogan religieux et, parmi les acteurs qui ont sout concrétement la
Révolution, ne figuraient que des partis dextrémgauche et
nationalistes, certaines ordres professionnelssyadicat national des
travailleurs. L’islamisme politique et les partisslamistes furent
totalement absents. Alors que le parti islamistatdait s’étre rallié au
courant démocratique et gu'il était favourable aimoits de ’lhomme, a
la démocratie, a I'Etat de droit, au multipartismesy caractere civil de
I'Etat, on I'a vu renier ses engagements des lenderdes elections de
I’Assemblée Constituante qui a eu lieu le 23 o@d@011.

Mots clefs:La chute de la Iégitimité et la constitution d’droit
constitutionnel fonctionnel, la survie et la mo® ¢h constitution de
1959, le gouvernement provisoire et la Haute ins¢ade la revolution,
les elections de ’Assemblée constituante.

*k%k

“...Ce jour du 23 octobre fut I'un des jours leaspheureux de
I'histoire tunisienne. Mais les résultats des @east qui donnerent une
victoire confortable au parti islamiste ne s'ingent nullement dans la
perspective de la révolution de janvier. Aujourd'larec le peu de recul
historique dont nous disposons, nous pouvons méfimmer que les
élections, c'était déja une contre-révolution...”

Makalenin devamina, dergimizin .
2012 tarihli 1. cilt 1. sayisindan ulagabilirsiniz



AKDEN iZDE ANAYASACILIK HAREKETLER 1 KARSISINDA
TURKIYE
(TURKEY IN THE FACE OF CONSTITUTIONALISM MOVEMENTS
IN THE MEDITERRANEAN)

Ibrahim O. Kaboglu
Marmara Universitesi Hukuk Fakiiltesi Anayasa Hukketim
UyesiProfessor of Constitutional Law at the UniversifyMarmara

OZET

Tarkiye, Akdeniz havzasinin tarihsel ve kiltlrelrasini payls
maktadir. Bununla birlikte, daha ¢ok Avrupa merkeaiayasaciliktan
esinlenms bulunuyor. Gergi, Akdeniz devletleri de, anayasalsahip
olmustur. Ne var ki, bir anayasaya sahip olmak, her zgraaayasacilik
hareketi icerisinde yer almak anlamina gelmez. Asawilik, siyasal
iktidar1 sinirlandiran ve insan haklarini gliiventtena alan anayasaya
saygl ve uyulmamasi durumunda yaptirim mekaniznmalgerekli kilar.

Turkiye'deki anayasal galineler, Cumhuriyet donemi ile sinirli
olmayip, Osmanli Devleti'ne uzanmaktadir. Parlarogmtilk kez kuran
Kanun-i Esasi'den (1876), parlamenter rejimi klagiekanizmalariyla
ongoren 1961 Anayasasina kadar, zengin bir siyasanayasal dene-
yimden so6z edilebilir. Ydrarlukteki 1982Anayasasayisi yirmiye
yaklasan deisiklik sonucu ilk halinden uzakais bulunuyor. Bununla
birlikte, 21. Yuzyil Turkiye toplumunun sorunlarigpzme ve ihtiyacla-
rini kagilamada yetersiz kalmaktadir. Bu nedenle, yeniabiayasa ya-
zim c¢algmalar yaruttlmektedir.

Anayasa yapim sureci bakimindan Turkiye'yi, TunasMsir gibi
geck donemi rejimlerinden ayiran faca fark sudur: adi gecen lke-
lerde, siyasal kirilma ve kopma déneminin ardindaayasa yapim su-
reci devam et8i halde, Turkiye, “anayasal dizenin devarglilisira-
sinda yeni bir anayasa hazirlamaktadir.

Yenileme sirecinde farkhh usul ve yodntemler beminebilir.
Fakat asil olan, erkler aygl ve insan haklarinin glvence altina
alinmasidir. Bunun icin Bta erkler ayrilg gelmek Uzere, anayasal fren

" Farnsizcadan ceviren Reha Yinliel.
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ve denge mekanizmalari butinu gozetilmelidir. Bilkibhdan, Akdeniz
havzasinin yeni anayasa yapim sirecinde bulunaletibey bu asgari
gerekliliklere yanit verebildikleri dlcide ancakerdokratik rejimi ve
hukuk devletini kurabililer. Ana hedef, “siyasateahans” kgullarinin
olusturulmasi olmalidir.

Bu bakimdan, Turkiye'nin, bélge devletleri icin vé&lide model
olusturdugu sorusu gundeme gelmektedir. Turkiye, model alatil ve
0zgunlgu nereden kaynaklanmaktadir?

Yazida, ¢gdas anayasalarin birbirini esinlemesi ve etkihe sire-
cinin Akdeniz bolgesine uygulanabiliglitartisilarak, Turkiye'nin “insan
haklarina dayanan demokratik ve laik hukuk devlételligi vurgulan-
maktadir. Eger Turkiye, bdyle bir strecte model olarak gordigbrsa,
bunun nedenini, anaysal ve siyasal yapisingd@ahukuk sistemine
oturtmay! buyudk 6lciide armasinda aranmalidir. @dcu demokratik
ortamda siyasal alternansin iyi kogleyebilmesi, Cumhuriyetci yonetim
seklinin gerceklstirdigi kurumlar sayesinde mumkuin olmaktadir.

Anahtar Kelimeler: Anayasa, anayasacilik, anayasa yapim tipo-
lojisi, anayasa yapiminda zaman ve mekan, anayakhl, anayasal
esinlenme, Turkiye modeli, transconstitutionalisme.

ABSTRACT

Turkey shares the historical and cultural heritagd the
Mediterranean basin. Nevertheless, the country ieen inspired by a
European sense of constitutionalism. Even thoughymdediterranean
countries had constitutions, having a constitutitoes not always mean
to be a part of constitutionalist movement. Couosibhalism means
respect for the constitution that guarantees hunmgyhts, delimits
political power, and needs enforcement mechanismease it is not
obeyed.

The constitutional developments in Turkey are moitéd to the
Republican era and dates back to Ottoman timesmFkanuni Esasi,
which formed the first assembly to the Constitubba961 that foresees
parliamentary regime with its classical mechanisms,can talk about a
rich political experience. The constitution of 198ich is still in effect,
seems quite different from the original versioneafnearly 20
amendments. Nevertheless, it is ineffective inimgabith 21st century
problems and needs. Hence, the preparation of aquastitution.

The main difference between Turkey and countriesHigypt and
Tunisia is this: these countries are preparing tr@institutions after a
serious period of political breaking point, wher@ iTurkey this
preparation process is taking place together witlcuarently effective
constitutional continuum.

Anayasa Hukuku Dergisi - Cilt: 1 / Sayi:2 / Yil: 201
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Countries who use different methods in the writofga new
constitution can meet the common denominator ofstdationalist
movement in terms of content. Despite the diffe®naf political
regime, it is crucial to establish a separationpmiwers and guarantee
human rights.

To this end a system of checks and balances hdsminate the
constitutional system. In this system it is crud¢@lhave independent
judiciary. In that sense, the Mediterranean cowgrin making of new
constitutions have to respond to these needs tblst a democratic
regime and rule of law. The main goal should ber&ate conditions of
political alternation.

The question is how much of an example Turkeyfeetether
states in the region. Can Turkey be a model andreviumes its
originality come from?

This article discusses how modern constitutionfu@nfce each
other and if it is possible to apply this interaati process in the
Mediterranean. The article also focuses on Turkeywalemocratic and
secular state of law based on human right. If Turiseviewed as a mo-
del, the reason is its success in establishingliigad and constitutional
structure within the modern legal system. In order political
alternation to function in a plural democratic eromment, we need the
institutions of the Republican regime.

Keywords: constitution, constitutionalism, constitution wrg
types, time and space in constitution making, dangnal imitation,
constitutional inspiration, Turkish model, anayaikeotesi.

*kk

“..Ustelik ODKA (lkeleri anayasalarini siyasi-aaagl bir
kesintinin ardindan hazirlamaya ealarken, Turkiye hazirlamakta
oldugu anayasasini anayasal hukuk duzeninin dev@mbla kaleme
almaktadir.

Temel normun ayirici 6ze#i hakkindaki belirsizlik hikmuni sar-
dirmektedir: Anayasa cismani bir metindir, ruhaegid Bu yuzden
anayasa dgas! gergi laik bir metindir. Din insan haklari agisindan, mi
yoksa aksine, insan haklari din agisindan mi déneakektir?

Anayasanin muhataplari, gelecek nesillerdir. Yamuku iktidar-
lar gelecek nesillerin iradesini ipotek altina dider mi? Ve bu ne 6l-
cude mumkundur?....”

Makalenin devamina, dergimizin.
2012 tarihli 1. cilt 1. sayisindan ulagabilirsiniz
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LA TURQUIE FACE AU CONSTITUTIONNALISME EN
MEDITERRANEE

Ibrahim Kaboglu
Professeur de droit constitutionnel a I'Universi Marmara

RESUME

Les processus constitutionnels en cours dans laoRégnt été
abordés sous l'optique de la distinction entre lantitution et le
constitutionnalisme. Le cas de la Turquie constitaxe de l'article et
cela pour deux raisons: il s'agit du renouvellemdatla Constitution dans
la continuité de I'ordre constitutionnel en Turguét, selon un point de vue
assez répandu, la Turquie est considérée commelenooldr les Etats de
transition démocratique. Les processus constitngtsrdans la Région a
été évaluée également du point de vue de l'espatsitcitionnelle et du
transconstitutionnalisme.

Mots-clefs: La Constitution et le constitutionnalisme, la tiggpe
des processus constitutionnels, le trans-congiitatlisme, le modele turc.

*kk

“....Les destinataires de la constitution sontgésérations futures.
Ceci dit, le pouvoir constituant pourrait hypothéqula volonté des
générations futures? Dans quelles mesures enla-pdissibilité?

En bref, devant le dilemme entre les droits de fitdee, la
démocratie et les mécanismes de I'Etat de dromnel part et, le
nationalisme et le fondamentalisme religieux daupart, quel choix
sera privilégié chez les constituant de tout cemtsEtle Machrek au
Maghreb?..”

Makalenin devamina, dergimizin .
2012 tarihli 1. cilt 1. sayisindan ulagabilirsiniz
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TUNUS ULUSAL KURUCU MECL isi’NgE ANAYASA'NIN
KALEME ALINMASI
(THE DRAFTING OF THE CONSTITUTION BY THE NATIONASEMBLEE)

Fadhel Moussa
Tunus Hukuk, Siyaset ve Sosyal Bilimleri Fakulteskani/ Ulusal
Kurucu Meclis UyegDean of the Faculty of Law and Social Policy
Tunis, Member of the National Constituent Assembly

OZET

Anayasalar siklikla bir kesinti ve yeniden kurmadesini ilan
eden bir dgisikli gin gostergesi olmgiardir. Bir anayasanin icinde glo
dugu baslam, icergini ve hazirlang yontemini de etkilemektedir. Tunus
devriminin iradesi, Glkenin eski rejimle glarinin kopmasi ve demokra-
tik yeni bir anayasayla donatilmasi yoninde alttnu Bu sirec, iki te-
mel anayasalsamada ilerlentir. ilk evre anayasanin kaleme alinmasi
asamasidir. Metnin hazirlanmasinda komisyonlar goistdenmstir.
Komisyonlara uzmanlardan, siyasi partilerdengitvesizlardan, hukuk-
culardan ve sivil toplum 6rgutlerinden bir¢ok tassunulmugtur. Ortak
toplantilar da yapabilen komisyonlarin, her tirkeligki ve tekrardan
kaciniimasi icin gbirligi icinde calgmalari 6ngorulmitir. Bu evrede
halkin bilgilendirilmesinin, halkin stirece dahilikeaesinin ve kagilikh
etkilesimin dikkate alinmasinin gereklii, anayasanin Dbirgrici
Ozelligi ve mesrulugu icin 6zellikle kaydedilmtir.

Ikinci evre ise anayasanin kabull surecidir. Bu gér&omisyon-
lar, hazirladiklar1 raporlari meclis genel otururausunacak ve genel
kurulda her madde igin salt @anluk, toplu metin i¢in 2/3 gaunluk ni-
saplari 6ngorulmg) yapilacak iki oturumda da nitelikli ganlugun s&-
lanamamasi halinde referandum segedé&zenlenmtir.

" Farnsizcadan ceviren Reha Yinliel.



14 Tunus Ulusal Kurucu Meclisi'nce Anayasa’nin KaleAlsmasi

Anahtar Kelimeler: Tunus anayasasinin kaleme alinmasi, siyasal
katilm, Tunus anayasasinin kabul edilmesi, oylgtmemleri

ABSTRACT

Constitutions often are signs of an interruption amwill to re-
build. The context a constitution is born into urghces its content and
method. The will of the Tunisian Revolution wabr&ak its ties with the
old regime and provide the country with a new cibmsbn. This process
progressed in two basic constitutional phases. fits¢ phase was the
writing of the new constitution. The commissionsrewérmed to
prepare these texts. Different drafts from NGOditipal parties, law
scholars, experts and unaffiliated people were @mésd to the
commissions. The commissions were able to holt pogetings in order
to avoid repetitions and conflicts. At this phasewias commonly
accepted that the public had to be informed, irdégpt in the process
and there had to be an interaction to guaranteegitimized and unified
constitution. The second phase is the approvalge®of the constitution.
During this period commissions were to presentrthieports to the
assembly and had to obtain a simple majority fargwarticle, 2/3 majority
for a collective text. In case they could not havgualified majority after
two sessions a referendum had to be held as aoropti

Keywords:Drafting of Tunisian Constitution, political paripation
in Tunisa, ratification process of Tunisan Coniita, the voting methods.

*k%k

“...Boylelikle vatandglar ile kurum ve derneklerden gelen farkli ta-
sari ve Onerileri gbz oninde tutmaktadir. Meclisgam tim bu tasarilar en
kisa slUrede komisyonlara havale edilmektedir. Bsartiar birer bilgi
kayngl ve tartsmayl zenginlgtirebilecek yazim 6rnekleri olarak s6z
konusu komisyonlari, ¢cgmalarinda dikkate almaya yoneltmektedir.

Karsilikli etkilesim ayni zamanda ilgili tim taraflarin dinlenmesi
temelli bir yaklgimin kabullyle de somugarilmaktadir. Yargi Komis-
yonu yalniz meslekten gilerin (idare Mahkemesi B&ani, Sawtay
Baskani, Yargitay Bgkani vb.) dgil ayni zamanda meslekstelatlari
(Hakimler Derngi, Hakimler Sendikasiidari Hakimler Birligi) ile Tu-
nus Insan Haklari Derrig gibi sivil toplum temsilcileri ve eski baro
baskanlar1 gibi kamuya mal olmgudigerleriyle de bir dizi gér§me ger-
ceklestirmistir...”

Makalenin devamina, dergimizin
2012 tarihli 1. cilt 1. sayisindan ulasabilirsiniz
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LA REDACTION DE LA CONSTITUTION PAR L’ASSEMBLEE
NATIONALE CONSTITUANTE DE TUNISIE

Fadhel Moussa
Doyen de la faculté des sciences juridiques poléget sociales de
Tunis/ Membre de I’Assemblée Nationale Constituante

RESUME

La redaction de la Constitution par I'Assemblée ibiadle
Constituante de Tunisie a été entamée a party elections du 23
Octobre 2011 et a été realisée en deux phasedidagpdes commissions
et I'examen en pléniere. La méthodologie de la céda de la
Constitution consiste en une demarche endogénenet demarche
concertée. Plusieurs projets ont été fournis aummissions émanant
d’experts, de partis politiques, d’indépendantsutésts et d'ONG. Les
commissions de la constituante ont toutes convelmegerture sur le
public et sur les initiatives venant de la sociétéle.

Mots-clefs: Le processus de la rédaction de la Constitutiodade
Tunisie, I'Assemblée nationale constituante, la hoéblogie de la
redaction de la Constitution.

*kk

Texte fondateur de I'Etat, la Constitution est rsgulement un
acte juridique et politigue qui pose les réglesdfdrices qui doivent
rythmer les rapports entre gouvernants et gouvef@iést aussi un acte
symbolique qui se projette dans I'avenir et qui coer I'histoire des
sociétés. En ce sens, les Constitutions ont tosijétég I'embleme d’un
changement, annongant souvent une volonté de wmipeir de
reconstruction. Et c’est ainsi que le contexte dewgel nait une
Constitution agit sur son contenu comme sur sonenadélaboration.

L'interactivité se concrétise aussi a travers ljtth;m d’une
conduite basée sur l'écoute de toutes les partienaptes. La
commission de la justice a ainsi procédé a unes sBauditions non
seulement des professionnels (présidente du tribadainistratif,
président de la Cour des comptes, premier présidenta Cour de
cassation...) mais aussi les représentants des safjanis
professionnelles (association des magistrats, sghdies magistrats,
Union des juges administratifs) et de la sociétdecitelle que la ligue
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Constituante de Tunisie

tunisienne des droits de I'Homme et autres, ainsi des personnalités
publiques tels que les anciens batonniers de [&dds avocats.

L'interactivité se concrétise enfin a travers latiggation des
constitutionnalistes et plus généralement les tggisdont I'expertise
s’est révélée nécessaire et d’'une grande utilité

Une telle approche permet de faire de la congtitutine ceuvre
collective et concertée qui garantira son adoptimmsensuelle, sa
pérennité et sa légitimité ce qui est notre souhait

Makalenin devamina, dergimizn
2012 tarihli 1. cilt 1. sayisindan ulagabilirsiniz
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CEZAY IR'DE UMUT ILE HAYALKIRIKLI Gl ARASINDA
KURUMSAL VE S1YASI REFORMLAR

(INSTITUTIONAL AND POLITICAL REFORMS IN ALGERIATBHEEN HOPE
AND HOPELESSNESS)

Bachir Yelles Chaouche
Oran Universitesi Hukuk Fakiiltesi Dekani/
Professor at the Faculty of Law University of Or&igeria

OZET

1989 anayasa reformu tek parti sistemini kaldyyrekonomik libe-
ralizmi bagtacl etmg ve Ozellikle Hikimet b&anligl ve Anayasa Kon-
seyi gibi iki yeni kurum getirerek kurumsal diuzenkderi Anayasaya
sokmutur.

1989 ve 1996 Anayasalari; Cumhuwtkenindan farkli ve arala-
rinda gercek bir yetki payanini sglayarak kendisine minhasir yetki-
ler verdgi Hukimet Bakanligi kurumunu yaratti. Amacglanan hedef;
Cumhurbakanini, Devlet glerinin gunlik idaresiyle grasan bir organ
olmaktan daha ¢ok kurumlarigleyisinin teminati ve bir hakem olma-
sini duizenleyerek yetkilerin adem-i merkeziyetinirkak idi. imtiyazla-
rinin sinirlandirilarak Hikimet Bleanina devri de bundan kaynaklani-
yordu. Bu durum 2008’e kadar surecektir.

Aslinda, tim beklentilere kan, 2008 yilinda, 6énceki reformlarin
getirdigi ilerlemelere gore bir gerileme sayilacak, yemni démnayasal re-
forma girkildi. Bu reform; Cumhurbgkanligl yetki strelerindeki siniri
kaldirmakta ve Hukimet Bkanhgini kaldirip imtiyazlarini (eylem
programinin hazirlanmasi ve yurutngéevinin geri alinmasi) Cumhur-
baskanina aktararak, yerine gsakanlgl getirmekte ve boylece erkleri
Cumhurbakaninda yeniden merkezglemektedir. Bununla birlikte,
secilmi meclislerde temsi$anslarini artirarak “kadinlarin siyasi hakla-
rinin tevik edilmesi hakki’ni getirmektedir.

Siyasi planda, siyasi parti kurma hakkini ilk ddteenleyen 1989
Anayasasidir, ki yeterince korunmanbir hak olarak durmaktadir. Bir
siyasi partinin kurulmasi kaurusunu kabul ya da reddi hususurgig-

" Farnsizcadan ceviren Reha Yinliel.
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leri Bakani Olgusuz yetkiler verilgtir. Bu yontem; bu 0zgurgiin kul-
lanilmasini, biytk olgldiisleri Bakaninin takdir yetkisine biraktn-
dan, bellrS|zIet|rmekted|r Idari yargiya bgvuru mimkin olsa da; mev-
cut hallyle idari yargi, siyasi nitelikte bir uymazlgl ¢ozebilmek igin,
yeterince garanti altina alingntarafsizlik ve bgimsizliktan yoksundur.
2012 tarihli Siyasi partilere #kin organik kanun reformu, siyasi partile-
rin hukuksal stattlerine gkin birkac yenilik getirmesine k@n sistemin
dogasina dikkate der bir etkiden uzaktir§u var ki, mali yardimlar ile
kitle iletisim araclarina egsim hakkina balh sinirlandirmalardan 6tord,
hala dongimlu olmayan bir ¢cokpartililikteyiz.

sumld olmayan gokpartlllllk [multlpartlsme sans attance —g n] ha-
kimet, cokpartililik, siyasi partiler, anayasalaeh

ABSTRACT

The constitutional reform in 1989 ended the sirupety period,
favored economic liberalism and paved the way far foundation of
institutions like the Presidency and ConstitutioGaluncil.

The constitutions of 1989 and 1996 created a Pezsig (Head of
Government) which is different from the Presidehtttee Republic.
According to this change the president has exatusiuthority. The
purpose was to withdraw the President of the Repdtdm daily state
Issues and turn it into a referee, a guarantee thiferent state
institutions to function properly, which would alsancrease
decentralization. The limitation of authority ants itransfer to the
President was also a result of the same purposés Jituation was
going to continue until 2008.

Despite all the expectations in 2008 that a newitipal reform
was started, it is going to be considered as a esgion compared to
previous ones. This reform removed the limits an dbthority of the
President of the Republic, abolished the presidemay transferred his
power to the President of the Republic. Accordmghis reform instead
of a president, there would be a Prime Minister gralitical power
would be centralized again in the hands of the ielesd of the Republic.
In addition, the reforms increased the chance fom&n to be elected
for different councils (assemblies) thanks to “tigh promote political
rights for women”.

In the political arena, the 1989 constitution wae tfirst mention
of the right to form a political party, which isreon-protected right. The
Ministry of the Interior has unlimited authority eccept or decline the
applications. This method prevents people to uge right freely and
trusts the judgment of the minister. Even though possible to appeal

Anayasa Hukuku Dergisi - Cilt: 1 / Sayi:2 / Yil: 201
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to the juridical system, the administrative juristittn does not have the
neutrality or the freedom to solve the disputessiite the organic law
reform of 2012 regarding political parties, the wm itself did not
change. Because of limitations regarding finanagapport and mass
communication, we can still talk about a multi-garegime without
alternation.

Keywords: Algeria, alternation, Multi-party regime without
alternation, government, multi-party, political pias, constitutional reform

I- KURUMSAL REFORMLAR:ILERLEME VE GERLEMELER

1- iktidarin adem-i merkezijenesi, ikili bir yonetimin kurulmasi
(1989 — 1996)

II- SIYASI REFORMLAR: DONBUMLU OLMAYAN B IR
COKPARTILILIGIN KURULUSU

1- Korunamany bir hak olarak siyasi parti kurma hakki
2- D6nUMIG olmayan bir cokpartililik

*%k*k

“...Demek oluyor ki metinler dizeyinde ilerlemelaydediyoruz;
artik siyasi partiler donimi ve iktidara ulgmayl arzulayabilirler.
Ancak, mali giice ve devletin elindeki kitle ilgth araclarina egmeye
bagli guclukler devam etfinden, geriye, uygulamada bu tedbirlerin
somut sonugclarinin gemasini yapmak kaliyor.

Hatirlatmak gerekir kiiSC’nin (FIS) 1991 genel secimlerindeki
zaferi ve se¢im usdliinin sekteygramasi bize doniimliligin henliz
gindem konusu olmagini gosterdi.ilk dénisimin baarisizlgindan
sonra belirsizliklerin sinirlarini azaltmak veska bir dongumu engel-
lemek icin bir ¢cok ara¢ ofuruldu. Ancak @er partiler hala hikimet
etmeye kabul edilmiyorlarsa da, hic olmazsa hikUetsEn ¢cgunluga
karsi muhalefet edebilme goreV|er donatildilar nikPBdardaki ¢gun-
luk, azinlga, kendi siyasetine muhalefet hakkini vermekte, komuyan
ve belirginlagtiren bir statli slamakta gecikiyor. Belirtilmelidir ki mu-
halefet s6zcgll dahi hukuk diline hala girmenstir.

10 Mayis 2012 tarihli genel secimlerin ardindan deapi henlz
aciklanmayan bir &a anayasal reformun yapilaecalan edildi. Yani
agayasal reform henliz tamamlanmadi ve umudumuzuriaya devam
ediyoruz. ..”

Makalenin devamina, dergimizin
2012 tarihli 1. cilt 1. sayisindan ulasabilirsiniz
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REFORMES INSTITUTIONNELLES ET POLITIQUES EN
ALGERIE ENTRE ESPOIR ET DECEPTION

Bachir Yelles Chaouche
Doyen de la Faculte de droit universite d’'Oran &lig

RESUME

La réforme constitutionnelle de 1989 a aboli letgéygwe de parti
uniqgue, a préné le libéralisme économique et a omhtit des
réaménagements institutionnels notamment avec dation de deux
nouvelles institutions, le Chef de Gouvernemdat@bnseil constitutionnel.

Les constitutions de 1989 et de 1996 ont créétitirteon du Chef
du Gouvernement et lui ont affecté des compéteprogses, distinctes
de celles du président de la République, instityzent la un véritable
partage de compétences entre les deux organegetfiblrecherché était
d’instaurer une déconcentration du pouvoir en fatsdu président de la
Républiqgue beaucoup plus un arbitre et un garanbda fonctionnement
des institutions qu’un organe chargé de la gestiorguotidien des affaires
de I'Etat. D’ou la réduction de ses prérogativeseet transfert au Chef du
Gouvernement. Cette situation durera jusqu’en 2008.

En effet, contre toute attente, une nouvelle refoconstitutionnelle
est engagée en 2008, elle va constituer un reaufgmport aux avancees
apportées par les deux réformes précédentes. Hflprisne la limitation
des mandats présidentiels, et restaure la concémtrales pouvoirs entre
les mains du Président de la République en suppitifiiastitution du Chef
du gouvernement et son remplacement par un Premigeistre et le
transfert des ses prérogatives au président deéfauBlique (élaboration du
programme d’action et récupération de la fonctioréauitive). Elle
instaure, cependant, le “droit a la promotion de®its politiques de la
femme” en augmentant ses chances d’'accés a lasemation dans les
assemblées élues.

Sur le plan politique, c’est la Constitution de 99§ui a institué
pour la premiere fois le droit de créer des pamslitiques, mais un
droit qui reste insuffisamment protégé. Des powsv@xorbitants sont
attribués au ministre chargé de I'Intérieur pourcapter ou refuser un
dossier de création d’'un parti politique. Cette @éaihe rend I'exercice
de cette liberté aléatoire car dépendant, dans large mesure, du
pouvoir discrétionnaire du ministre de I'Intérieddn recours devant la
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juridiction administrative reste toujours possiblepais celle-ci ne

présente pas, dans I'état actuel des choses, lentias suffisantes de
neutralité et d’'indépendance pour résoudre unditde nature politique.
La réforme de 2012 de la loi organique relative aattis politiques

apporte quelques nouveautés concernant le statidigue des partis

politiques mais qui restent sans effets notabledasnature du systeme.
En effet, on est toujours en présence d’un multipewe sans alternance
en raison notamment des restrictions liées a I'ace@ financement
public et aux médias lourds qui demeurent toujquuislics.

Mots clés: Algérie, alternance, constitution, gouvernement,
multipartisme, partis politiques, réforme consiibuainelle

— LES REFORMES INSTITUTIONNELLES: DES AVANCEES
ET DES REPLIS

1 - La déconcentration du pouvoir, I'instauratioturd exécutif
bicéphale (1989 — 1996)

2 - La restauration de la concentration du pouf908)

Il. - LES REFORMES POLITIQUES: L'INSTAURATION D'UN
MULTIPARTISME SANS ALTERNANCE

1 - La création de partis politiques, un droit ipadtége
2 — Un multipartisme sans alternance

*k%k

“...L’Algérie indépendante a connu sa premiéere ttut®n en
1963. Une constitution par laquelle étaient proéas) des le départ, les
grandes orientations du régime tant sur le platitiniennel (le parti
unique) que politique (I'idéologie socialiste). €@etonstitution qui n'a
pas été le produit du consensus des différentesedopolitiques de
'époque s’est trouvée tres vite remise en causecattée par un coup
d’Etat militaire en 1965. La seconde constitutienverra le jour qu’'en
1976, elle consacre a son tour de la maniére Rgulennelle le systeme
du parti unique et le socialisme....”

Makalenin devamina, dergimizn
2012 tarihli 1. cilt 1. sayisindan ulagabilirsiniz
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DEMOKRAS IYE GECISiN 3 KOMiSYONU'
(3 COMMISSIONS FOR DEMOCRACY)

Neji Baccouche
Sfax Universitesi Hukuk Fakiiltesi Profesori/

Professor of Public Law at the Faculty of Law aSf

OZET

Demokratik bir rejime gegi salayabilmek icin, Tunus’'un eski
diktatori Ben Ali'nin 14 Ocak 2011'de kagmi; yolsuzluk, rigvet ve
zimmeti aratirmak tzere 3 Komisyonun kurulmasi izledi. Komisyo
dyelerinin belirlenmesindeki zorluklar, Devlet ventsilcilerinin tim
sayginliklarini —ki hukimet edenlerle hikimet edde arasindaki gu-
ven kaybiyla aciklanan- yitirmesinden kaynaklandyorNe var ki, kar-
stlagilan gucliklere ramen 3 Komisyon, demokratik ilkeler tzerine ku-
rulu bir rejime gegiin baslangicinda g6z ardi edilemeyecek bir rol oyna-
dilar. Siyasi reform komisyonu, Anayasayi hazirlataaorevli bir Ulu-
sal Kurucu Meclisin demokratik ve 6zgur kekilde secilmesini diizen-
leyen kurumsal ve hukuksal diizenlemenin gergéklenesini saladi.
Risvet ve zimmetin agdurilmasi komisyonu zimmet ve gietin bi-
yukliguni gosterdi ve bir yildan kisa bir sirede 400'tezia dosyayi
adalete intikal ettirdi. Nihayet, devrim sirasindg&lsuzluklarin arsti-
rilmasi komisyonun; sosturmalar sirasinda givenlik ve askeri sorum-
lular s6z konusu oldiunda kagilastigl zorluklar dikkate alinginda ihlal
edilmis gorinayor. ...

Anahtar Kelimeler: Tunus devrimi, demokratik geciUlusal Ku-
rucu Meclis, Rgvet ve zimmetin astiriimasi ulusal komisyonu, yol-
suzluklarin argtiriimasi ulusal komisyonu, siyasi reform komisyonu

ABSTRACT

In order to transform the country into a democratagime, after
the escape of the Dictator Ben Ali on January 104,12 3 Commissions
were formed to investigate corruption. The diffiguin choosing the

" Farnsizcadan ceviren Reha Yinliel.



Neji Baccouche 23

members of the commissions was caused by a laghuldfc trust
regarding statesmen and government representatiMas.governed did
not trust the government. Despite the difficulBe€ommissions played
a fundamental role in the passage into a regimestasn democratic
principles. The political reform commission waseabd form the legal
basis for the formation of a National Constituersts@mbly that would
prepare the new constitution. The commission fer ittvestigation of
bribes and embezzlement was able to show the mdgnif corruption
and transferred more than 400 cases to the leg#iaities in just one
year. Finally, the Commission for the investigat@frcorruption during
the revolution seems to have been breached regas#ourity and there
have been difficulties about meeting military o#iie responsible for
corruption. ...

Keywords:the Tunisian revolution, Transforming the countmoi
a democratic regime, the National Constituent Addem The
commission for the investigation of bribes and ermlggnent, he
Commission for the investigation of corruption dhgyithe revolution, the
Commission for the political reforms

*kk

Komisyonlar, kurulmalarindan 15 ay sonra, muhakkaklikkate
deser bir rol oynamglar ama demokratik gegn kolaylastiriimasi
konusunda ayni derecede etkili olamgardir. Buna kann 6zellikle iki
aragtirma Komisyonunun tamamlanmangalsmalar yalnizca buruk bir
tad birakmamakta ama ayni zamanda Kurucu Meclitegana Uyeleri
az ya da cok deneyimsiz ayk bir koalisyonla yonetilen tlkenin siyasi
durumunun gefimi konusunda bir korku da yaratmaktadir. Ekonomi,
glcunt yitirmeye devam etmekte ve devrimi yapanlaailar yalnizca
blylumektedir. Adalet gerceklirilmeyi beklemektedir ki bu ilk siradaki
bir zorunluluktur. Oysa yargi cihazi koklu reformdave sistemin yoz-
lasmasina neden olanlarin ayiklanabilmesi icin “tad@y’e ihtiyac
duymaktadir. Anayasakoyucu temelden boélugrdirumdadir. Kadinin
statiist ya da dinin yeri gibi temel sorunlardakagmazlik siyasi hayati
acil cozumler gerektiren gercek problemlerin aleghhala zehirler go-
rinmektedir. Yonetim gorevlerine yapilan atamalarmanlarin bg-
hiklarini géstermediklerinden 6turt acikta birakdldrindan, ekonomik
ve sosyal problemlerle micadele eyedini tgimaktan uzaktir. Tunugi
ana dgin Misirdan daha iyi siyrilngibile olsa, belirsizlikler mgu kor-
kulari beslemektedir.

Makalenin devamina, dergimizin.
2012 tarihli 1. cilt 1. sayisindan ulagabilirsiniz
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LES TROIS COMMISSIONS DE LA TRANSITION
DEMOCRATIQUE

Néji Baccouche
Professeur de droit public a la Faculté de droit$fax

RESUME

La fuite de l'ancien dictateur tunisien, BEN AL& 14 janvier
2011 a été suivie par la création de trois commissipour enquéter sur
les abus, malversations et corruption et pour asslea transition vers
un régime démocratique. Les difficultés de désignaties membres
étaient liées au discrédit total de I'Etat et sespnésentants, lequel
discrédit s’expligue par le manque de confiance ajtioujours marqué
le rapport gouvernants-gouvernés. Mais en dépit dBficultes
rencontrées, les trois commissions ont joué réle négligeable dans
'amorce d’une transition vers un régime qui devregposer sur les
principes démocratiques. La commission de réforoliéigue a réussi a
mettre en place le dispositif juridique et instibuinel qui a permis
I'organisation d’une élection libre et démocratiquBune assemblée
nationale constituante chargée d’élaborer une cibumsdn. La
commission anti-corruption a dévoilé 'ampleur dealversations et de
la corruption et a transmis en moins d’un an plue @00 dossiers a la
justice. Enfin la commission d’enquéte sur les atwsnt la révolution
semble avoir piétiné compte tenu des difficultéscoatrées lors des
enquétes qui mettent en cause des responsables siclrité et des
militaires. Cependant, au lendemain de I'électianld constituante le
23 octobre 2011, le processus d'enquéte et d'ilyasdn semble
blogué. L’Assemblée nationale constituante semtrk téaversée par
des divisions et clivages qui I'empéchent d’élabaree constitution
moderne et démocratique. La modernité de la so@étde son droit,
particulierement le statut de la femme et des tdmrsemble plus que
jamais menacée par la tentation d’islamisation @dutig‘Nahdha” et ses
démembrements qui se livrent & de véritables exaticontre les
artistes et intellectuels.

Mots-clefs: Commission de réforme politique, commission
nationale d'investigation, la corruption et la mahgation, la
transformation démocratique, I’Assemblée natiorestituante.

*k%k
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15- Quinze mois apreés leur mise en place, les comomssont
certes accompli un réle non négligeable mais d’iigrnee inégale quant
a la facilitation de la transition démocratique.aN#éoins, le travail
inachevé, notamment de celui des deux commissitingedtigation,
laisse non seulement un gout amer mais une crgirget a I'évolution
de la situation politique du pays gouverne, defdigkection de la
constituante, par une coalition hétérogene et dsntnembres sont, pour
le moins, inexpérimentés. L'économie continue dessouffler et les
souffrances de ceux qui ont fait la révolution aetfque s’accroitre. La
justice attend d’étre rendue, c’est la une exigaehc@remier ordre. Or,
I'appareil judiciaire a besoin de réformes profanéte de “purges” pour
mettre a I'écart ceux qui avaient contribué a larpgture du systeme. La
Constituante est profondément divisée. La discoale sujet des
questions essentielles telles que celles concetaastatut de la femme
ou de la place de la religion semblent encore esopoier la vie
politique au détriment des problémes réels qui sgtant des solutions
urgentes. Les nominations aux postes de directinhlsin de traduire le
souci de s’attaquer aux probléemes économiqueso#iso puisque les
experts, faute de déclarer leur allégeance, sarvtesh mis a I'écart. Les
incertitudes alimentent des craintes légitimes mé&mgusque la, la
Tunisie s’en sort beaucoup mieux que 'Egypte.

C’est dire que l'avenir de la démocratie semblerdeumoment
hypothéqué. Le printemps arabe tarde a arriver...”

Makalenin devamina, dergimizin
2012 tarihli 1. cilt 1. sayisindan ulagabilirsiniz

Journal of Constitutional Law - Volume: 1/ Iss2i¢:Year: 2012
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25 OCAK 2011 DEVRIMINDEN BU YANA MISIR'DAK i
ANAYASAL DONU SUMLER

(CONSTITUTIONAL DEVELOPMENTS IN EGYPT SINCE
THE REVOLUTION OF 2011)

) Yousri Elassar ) i
Kahire Universitesi Hukuk Fakultesi Anayasa Huk(kuetim Uyesi/

Professor of the constitutional Law at Cairo Unisigy

OZET

Ocak 2011'deki halk devriminden sonra Silahli KutksreY Giksek
Konseyi, bakanlik yetkilerini kullanmak tzere goérevlendirilgtir. Si-
yasi temsilcilerin ¢gunlugu yeni secimlerden 6nce anayasanin hazir-
lanmasini ve Ozellikle cumhurgdaninin yetkilerinin azaltilmasini iste-
migslerdir. Ancak Silahli Kuvvetler Yiksek Konseyi, hik/dlclide 6nce-
ki anayasadaki hak ve 6zgurlukleri iceren, bunumryda secimlerigef-
fafligini, aday olmanin kolayaasini ve secimlerin yargisal denetimini
iceren anayasal bir belge hazirlamayi tercih gimivapilan secimlerde,
hicbir siyasi parti mutlak gaunlugu salayamasa da, devrimci giclerin
aksinelslami yapilar ¢gunlugu salamislardir. Ancak yeni olgan parla-
mentoda muhalefet gicleri, yargisal yollan etkicimde kullannmg-
lardir. Muhalefetin secim kanunlarinin goasizlar ve siyasi partiler
arasinda gtsizlik bulundigu gerekcesiyle anayasa mahkemesine gapti
basvuru kabul edilm§ ve Anayasa Mahkemesi, parlamentonun ygiiu
na karar verilmitir. ikinci olarak Damgtay’'a yapilan bgvuruda Mahke-
me, ulusal meclis ve damma meclisininislamci vekillerinin kurucu
meclis Oyelerini dsaridan ve liyakate gore gig siyasi motivasyonla
sectgini tespit etmgtir. Uclncu olarak Dastay, verdgi bir diger
kararda ise HusnU Mubarek’in ulusal partisini fasfigtir. Son olarak
agIr ceza mahkemesi, Hisnii Mibarekigaleri bakanini gostericilere
ates actirdiklari icin miebbet hapse mahkim etmiBu surecte ulusal
partinin liderlerinin siyasetten men edilmesini ren yasa ise Anayasa

" Farnsizcadan ceviren Reha Yinliel.
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Mahkemesi tarafindan iptal edilgnibu b&lamda ulusal parti cumhur-
baskanhgl secimine katilny ancak secimi Masliman Kargder’in adayi
sn. Morsi kazanmgtir. Yeni anayasa da Musliman Kaglde ve Selefist-
lerin gorigleri cercevesinde hazirlargtir. Yeni cumhurbgkani Morsi'nin
secimi ve faaliyetleri, Konsey ve Cumhghkani arasinda siyasi bir reka-
bet yaratmgtir. Konsey, anayasal bidirgede ygptbir desisiklikle -
cumhurbgkaninin yaninda- yasama yetkisinin kullaniminalodgbmus,
orduya ilgkin konularda minhasiran yetkili hale gegme yeni anayasa
konusunda veto yetkisine sahip oktur. Cumhurbgkani ise bu eylem-
ler kagisinda AYM’nin sec¢im kanununu iptal kararini ve lsegy'in
bildirge degisikli gini iptal etmk, Konsey'i gérevden alarak yerine bir
savunma bakani ataghr. Bu tasarruflar ise yeniden AYM 0nlne
tasinmistir.

Siyasal ac¢idan ise Cumhugkaninin, yeni atamalarda nesnel
kriterlere gore dal, siyasi yandgliga gbre atama yapmasi, devrimli
glclere yonelik saldirilardan sorumlusierini ayiklamaktan vazgecip
ve eski rejime bailigiyla taninan bir generali igeri bakani olarak
atamasi muhalefet glclerinde sertsetidere neden olmgtur. Ote yan-
dan Islami gugler ile sol ve liberal muhalefet arasindgiiger gerilim
alanlarini da anayasadageriat ifadesinin nitelendirilme bicimi, siyasal
rejim tercihi konularinda olmyur. Ancak butin siyasal gugler, ordunun
yetkilerinin tGlke savunmasiyla sinirlandiriimasaylpmento ve Sagtay
denetimine tabi olmasi noktasinda ortak ygikha sahiptir. Gelinen
asamada Misir devriminin gelege iktidar guicinuin, farkl siyasal gucle-
rinin mesrulugunu gérmesi, anayasa tamiasinda sol ve liberallerin
gortslerinin dikkate alinmasi ve ki@ issizlik sorunu olmak Uzere ikti-
sadi krize kayn ¢c6zUm Uretilmesine gadir.

Anahtar Kelimeler: Misir Devrimi, Musliman Kardder, Sale-
fitstler, Misirda’ta muhalefet, Misir Anayasa Madtkesi, parlamen-
tonun feshi, Morsi, Silahli Kuvvetler Yiksek Konsey

ABSTRACT

After the people’s revolution on January 2011 thgtHCouncil of
Armed Forces was entrusted to use the presideatitiority. Many of
the political representatives wanted to have a menstitution before
the election. They especially demanded that theepaiv President of
the Republic be diminished. But the High Councdidied to prepare a
document that had more or less the same rightsfeeatioms with the
previous constitutions but also included transpasem elections, made
it easier for people to be candidates, and pavex whay for judicial
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control of the elections. Even though after thectebas none of the
political parties had an absolute majority, instead revolutionary

forces, the Islamists were able to hold the majorBut in the new
parliament the opposition was able to practice qualy methods. The
objection of the opposition regarding the inequalibetween the
independents and political parties was acceptedhaysupreme court
and the court decided that the parliament was nxstent. In addition
after an admission to state council, the court dedi the Islamist
deputies of the constituent assembly and the agvismncil were not
chosen from outside and by merit, but by politicedtivation. Thirdly,

the state council dissolved Husnu Mubarak’s natiggaaty. Finally, the

criminal court gave Mubarak and the Minister of th&erior a life

sentence because they ordered the shooting ofgboose During this
process the law on political prohibition of all manal party leaders was
canceled by the supreme court. In this contexn#tmnal party entered
the election for President of the Republic and ¢hadidate of Muslim
Brotherhood Mr Morsi won. The new constitution wpeepared

according to Muslim Brotherhood’s and Selefistewi Morsi’'s actions
created a competition between the president and ciencil. The
Council changed the constitutional charter and gunthe president in
the use of legislative power, became the exclumiNkority on matters
related to the army and obtained the right to viét® new constitution.
The president of the republic responded by nufigyithe supreme
court's decision to nullify the election law anduoacil’'s decision to
change the constitutional charter. He then disswl¥ee council and
assigned a secretary of defense. The actions warged to supreme
court as well.

From a political point of view, the president wasticized for
appointing not by objective criteria but by poldicpartisanship, since
he appointed a general that was responsible of citaagainst
revolutionary forces. Another tension point betwélea Islamists and
leftist and liberal opposition was about the ddfon of sharia in the
constitution and the choice of political regime.tBll parties agreed
that the military authority had to be limited totitnal defense and that
the military had to be audited by the court. Atstpoint, the future of
Egyptian revolution depends on the political powesgbility to see
acknowledge the legitimacy of different politicatdes, to consider the
ideas of the leftist and liberal opposition in tenstitutional debate and
to provide solutions to economic crisis and uneryplent.

Keywords: Egyption revolution, Egyption Constitutional Court,
Morsi, Islamistes, High Council nof Armed Forces

*k%k

Anayasa Hukuku Dergisi - Cilt: 1 / Sayi:2 / Yil: 201



Yousri Elassar 29

“...0te yandansa, Devrimi blatan gencler mali kaynaklarinin ve
siyasi deneyimlerinin eksildinden parlamentoda ancak ¢cok az sayida
sandalyeyi kazanabildiler. Eski rejim yanlilarijzkwve kargaa hali ya-
ratmak ve yeni rejimi istikrarsizarmak icin bir kagi devrim hareketi
yuratuyorlar. Oysa siyasi partiler, onceki rejimdel cekmg ve air
ekonomik krizle kann kariya kalan halk kitlelerinin kaygi ve 6zlemleri-
nin uzainda siyasi kavgalar icerisindeler.

Misir icin bircok unsur daha iyi ve istikrarl byelecek umudu ve-
riyor: mevcut hikiimet, Anayasa Mahkemesinin kangarinca feshedi-
linceye dgin gorevlerini 6 ay boyunca yapgrparlamento ve siyasi parti
liderleri, aynisekilde 17 Haziran 2012'de secilgnyeni cumhurbgkani,
ulkenin gelgmesi icin cgkulu projeler onerdiler ve Misir tarafindan
imzalanmg uluslararasi aniaalar kadar kamusal hak ve 6zgurltklere
saygl gostereceklerine s6z verdiler. Misir kiligasafindan desteklenen
thmli ve merkezci resmi dini kurum El Ezher tunmldia siyasi hizipleri
bir araya toplayabilmek icin ortak hedefler etrdanbir ulusal birlik
gerceklatirerek buyuk caba sarfediyor. Ve genclik harekethéikiimet
uzerinde bir halk denetimi uygulayan gercek bigkitidara donétuler.

Misir't ydneten yeni rejimin barisi U¢ etkene Iga olacak:

-Farkli siyasi guglerin, aralarindaki gerilimi ataék icin, megru-
luklarinin dikkate alinmasi,

-2012 Aralginda yayimlanan Anayasi glgtirmek ve liberal @i-
limdeki siyasi partiler ve aydinlarca, gercek biusal uzlamaya dayali
daha dengeli ve demokratik bir Anayasanin hazidémesi icin, redde-
dilen tartsma ve ihtilaflara kap1 acan hikumlerinin kaldirisna

-Ve nihayet, Ulkenin kar kasiya kaldgi ekonomik krizin ¢ozul-
mesi ile Ozellikle yenig alanlari yaratarak her yil ¢cgina diinyasina
katilan genclerinssizligi sorununu ortadan kaldiracak tretim sektorleri-
nin gelsmesi.

Eger Hukimet bu U¢ hedefi gerceftieemez ise, bir dahaki se-
cimleri kazanamayacak ve demokrasinin kurall geboe dahaki segim-
lerde iktidardan uzaksarilacaktir....”

Makalenin devamina, dergimizin .
2012 tarihli 1. cilt 1. sayisindan ulagabilirsiniz
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LES EVOLUTIONS CONSTITUTIONNELLES
EN EGYPTE DEPUIS LA REVOLUTION
DU 25 JANVIER 2011

Yousri Elassar
Professeur de droit constitutionnel a I'Université Caire

RESUME

En Egypte, la Révolution populaire du janvier 2@labouti a des
transformations constitutionnelles importantes ddmsbut de batir un
regime démocratique. La réussite du nouveau régumgouverne I'Egypte
dépendra de deux facteurs: l'adoption d'une noevelionstitution
équilibrée et démocratique, fondée sur un vrai eosss national. Si la
nouvelle majorité n'arrive pas a realiser ces denbjectifs, elle sera
écartée du pouvoir dans les prochaines échéeneetglles, comme c’est
la regle de la démocratie.

Mots-clefs:la revolution populaire, la transformation constibnnelle,
la transformation démocratique et équilibrée, corses national.
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“..La réussite du nouveau régime qui gouverne \jig
actuellement dépendra de trois facteurs: prendreomsidération les
aspirations légitimes des différentes forces mplits pour diminuer les
tensions entre elles, modifier la Constitution potgunée en décembre
2012 et abroger les dispositions qui ouvrent ldepardes conflits et des
controverses, et qui sont refusées par les paotisiques de tendance
libérale et les intellectuels, pour que la Congstitu soit plus équilibrée
et démocratique, fondée sur un vrai consensus mafi@t enfin, la
résolution de la crise économique que le pays rmtffroet surtout le
développement des secteurs productifs pour créeno@veaux emplois
et résoudre le probleme du chémage des jeunesrguerda chaque
année su le marché du travail. Si le gouvernemantive pas a réaliser
ces trois objectifs, il ne pourra pas gagner leximines élections, et il
sera écarté du pouvoir dans les prochaines échealeorales, comme
c’est la regle de la démocratie...”

Makalenin devamina, dergimizn
2012 tarihli 1. cilt 1. sayisindan ulagabilirsiniz
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TURKIYE'DE ANAYASAYI YEN ILEME SURECI
PROCESS RENEWAL OF THE CONSTITUTION IN TURKEY
PROCESSUS DE RENOUVELLEMENT DE LA CONSTITUTION
EN TURQUIE

ANAYASA UZLA SMA KOM ISYONU: TOPLUM SOZLE SMESI
ICIiN BIR FIRSAT

(CONSTITUTIONAL RECONCILIATION: A CHANCE TO A NEWCEQL
CONTRACT FOR TURKEY)

Ahmet Tyimaya
TBMM Uyesi/Member of the Great National Assemblyl ofkey

OZET

30 yildir yararlikte olan anayasamiz, mimarlarerig ve ruhu
bakimindan toplumsal sozlae nitelgi tasimamaktadir. Mevcut anaya-
sanin kaldiriimasi noktasinda ortak irade mevcaotasina rgmen, si-
yaset geleggé kurmak yerine konjonktlri kurtarma felsefesinrcib
etmistir. Bu ylzden milletin gerisinde kalgtir. Ancak bugiin yeni ana-
yasa noktasinda bir oyglaa mevcuttur. Uzkama komisyonu Uyeleri olarak
toplum sozlemesi olgturmasansini yitirmemek gerekii bilinci ve sorum-
lulugu icerisindeyiz. Yeni anayasanin mimari ve refekayma millet ola-
caktir. Bu bglamda millet iradesini du analiz etmeyi amacliyor denge ve
fren mekanizmasi gugclu bir sistem modelini arzuluyo

Anahtar Kelimeler: Anayasa uzkgna komisyonu, Turkiye igin
yeni toplumsal s6zigne, Tlrkiye'de yeni anayasa yazim sureci

ABSTRACT

The current constitution which has been in forae3 years does
not have a character of a social contract in thente of its architects,
content and spirit. Although, there has been a commiill at the point
of changing the current constitution, politics hpceferred to save the
day instead of building the future. Therefore, thaitics has been
behind the people. However, there is a consenswsrew constitution.
As the members of the Constitutional Reconcilia@ommission, we are
aware of the need of seizing the chance to createcal contract, and
this is our responsibility. Architects and the refece source of the new
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constitution will be people of Turkey. In that resp we aim to analyze
correctly national will and want to establish a ®m, which has a
strong checks and balance mechanism.

Keywords: Constitutional Reconciliation Commission, new &bci
contract for Turkey, constitution-making procesd urkey.
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“...Ama anayasanin icegi konusunda ben bilgu anda ancak
temennide bulunabilirim; sbyle olacaktir” deme imkanim yok. Ama
sunu soyleyebilirizz Dunyada bir Tdrk anayasa yapmmodelinin
doguyor oldwyunu rahatlikla ifade edebiliriz. Zorluklar var; eatkolayi
yapmak kolaydir. Zorluklar, ¢cok zorluklarimiz var.

Sorunlan itibariyle zorluklarimiz var, yansimalatibariyle zor-
luklarimiz var, ayirt etmeyle ilgili zorluklarimizar ama irade oldukca
bu zorluklar butin dinyasenis. Bakin Libnan’daki olay; Libnan’daki
Hiristiyan - Misliman, heterojen yapilar, bir ynte ortaya koymglar
(rahatlikla). Orada benim bir s6ziim var; basittelirekkebe, kolaydan
zora dg@ru; en zorlarl bir yere birakiriz, sonra secenekdetirleyince
onu ¢cbzmeye calirz...”

Makalenin devamina, dergimizn
2012 tarihli 1. cilt 1. sayisindan ulagabilirsiniz
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DEMOKRAS VE iNSAN HAKLARI ONUNDE B iR ENGEL
OLARAK 1982 ANAYASASI'NIN RUHU

(THE SPIRIT OF 1982 CONSTITUTION AS AN OBSTACLERB®NT OF
DEMOCRACY AND HUMAN RIGHTS)

i Atilla Kart
TBMM Uyesi/Member of the Great National Assembly ofkey

OZET

Uzlasma komisyonu faaliyetleri kapsaminda toplumun hesik
mine ulgarak yaptimiz dgrudan gorgmelerde halkin buyik bir ke-
siminde aygma duygusu, korku ve baski ikliminin egemen @lalwu
gozlemledik. Mevcut Anayasa’nin 87 maddesgigkirilmistir. Ozellikle
13.maddede gerceklailen desisiklikler temel hak ve 6zgurlukler ala-
ninda ciddi geimeler sglamistir. Ancak Anayasa’da mevcut olan darbe
ruhu, bu dgisikliklerin uygulamaya yansimasini engellgtii Bu da
meselenin sadece anayasa yazma ile ¢ozulenigyegéstermgtir. Si-
yasi Partiler Kanunu, secim mevzuati, Toplanti \@stéri Yuruygleri
Kanunu, Polis Vazife ve Selahiyet Kanunu, %10 barajsendikal or-
gutlenmelere dair mevzuat'in dagigirilmesi gerekmektedir.

Anahtar Kelimeler: Sosyal aygma, 1982 anayasasindakigde
siklikler, TUrkiye’de anayasa yazimi, anayasa gma komisyonu

ABSTRACT

We observed social decomposition, atmosphere of &l
pressure over a large segment of the people, duhegmeetings hold
within the scope of the activities of the Commissiod by reaching all
segments of the society. 87 articles of the cur@onstitution were
amended. Amendments in the Article 13 specifigailyided significant
developments in the field of fundamental rights teddoms. The spirit
of the military coup prevented the execution os¢hamendments in the
practice, indicating that writing a new constitutids not enough to
solve the problem. It is necessary to make amendnoser the Law on
the Political Parties, electoral legislation, thealv on Meetings and
Demonstration Marches, the Law on Duties and Poveérthe Police,
10% nationwide threshold, legislation on union angaation.
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Keywords:Social decomposition, constitutional amendmentken
1982 Constitution of Turkey, constitution-makingrurkey, Constitutional
Reconciliation Commission
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“...Yeni anayasa yapimi surecinde, demokragikie konusunda
butin mesele; samimi olmak, durdst olmak, tutadmak, halka
verdigimiz s6zden donmiiolmamak. Ben o6zellikle, bu noktada bir
degerlendirmenin yapilmasini; bu anlgttn somut olgular karsinda
kamuoyu ve sizlerin takdirine sunuyoruriu tehlike bekliyor bizi:
Muktedirlerin izin verdgi demokrasiyi kabul etmiyoruz. Bdyle bir
demokrasi olamaz. Muktedirlerin iznine tabi bir derasi,
muktedirlerin iznine tabi bir anayasa yapim surekabul etmiyoruz.

1995, 2001 d&sikliklerine bakin; koalisyon hikimetleri var. Ama
bakiyorsunuz o 1995, 2001 gigkliklerine; bana goére -ki bunu ta-
raflitarafsiz ¢gu akademisyen kabul ediyor- demokrasi anlaminda, te
mel hak ve ozgurlukler anlaminda, demokratikle anlaminda cok
onemli kalelerin yapil@gn anayasal dgsikliklerdir. Mesele ne? Sorun
ne? Sorun, -gercekten- demokratikie konusunda; samimi olmak,
durdst olmak; iktidar olmanin vegdigicin arkasina @nmamak; ikti-
dar gicuni dayatmaci bir anlglg, baskici bir anlayla uygulamamak.
Yeni anayasa yapimi surecinde, bu sirecleri cokn8edgimizi ifade
etmek istiyorum.

Yine bu stregte bir cimleyle; bir hususu dahagb#lemimi daha
paylamak istiyorum: Turkiye’de maalesef, sdylenecek daéla coksey
var ama toplantinin konusunu elbette fazla zorlamtdmiyorum. Ma-
alesef, yargl ve siyasetin gundemini; Turkiye'dgtjhibarat belirliyor.
Hem de hangi istinbarat belirliyor? Yurgchdakilerin &ir bastg istih-
barat belirliyor....”

Makalenin devamina, dergimizin .
2012 tarihli 1. cilt 1. sayisindan ulagabilirsiniz
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TARIHSEL ORTAK DE GERLER | SIGINDA
YENi ANAYASA SURECI

(NEW CONSTITUTION-MAKING PROCESS IN THE LIGHT
OF THE HISTORICAL COMMON VALUES)

Faruk Bal
TBMM Uyesi/Member of the Great National Assemblyl ofkey

OZET

Turkiye’de bir demokrasi sorunu olgu toplumun battin kesimleri
tarafindan kabul edilmektediifade 6zgurlgt 6ntnde ciddi engeller
vardir. Nefret soylemleri giclenmektedir. Nefretylstninin oldiwgu
yerde demokratik dgerlere ulamak zordur. Turkiye, kanun hikmunde
kararnameler ile yonetilmektedir. Kanun hiukmindeakaameler ya-
sama yetkisinin devir aracidir. Turk milletinin geigine yaksmayan
darbelerin triind olan bu Anayasaggenelidir. Hep birlikte verdiimiz
Kurtulus Saval ile kurulan bu devletin kuruufelsefesine uygun olarak
yeniden yazilmaldir.

Anahtar Kelimeler: Yeni anayasa yazim sureci, nefret sdylemi
sorunu, Turkiye'nin kurulgifelsefesi

ABSTRACT

Each segment of the society accepts that there deraocracy
problem in Turkey. There are serious obstacles ragjaihe freedom of
expression. Hate speech in the society is gettimgger. It is very hard
to reach democratic values in the countries wheezd is hate speech.
Turkey is administered by decrees having the fofckew. The decree
having the force of law is a tool for transfer bétlegislative power. The
current constitution, a result of coup d’etat whishdishonour in the
history of Turkish nation must change. We mustenaihew constitution
in the light of the founding philosophy of this nty, founded as a
result of the Independence War, a war of a natisa avhole.

Keywords:Process of new constitution drafting, problem ofeha
speech, founding philosophy of Turkey
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“...Bunun icin de size, futbol transferiyle ilgHuyarsa- bir benzet-
meyi anlatmak istiyorumSimdi futbolcular transfer edilege zaman
kondisyonuna, fiZiine, boyuna bakiyorlar. Ama eski tarihlerde bunlar
yoktu. Eskiden transfer edilecek futbolcuyu gdermis sahanin orta-
sina, eline bir top vererek: “hadi bakalim, bu toyawvaya dik” derlernsi
Kim ne kadar yukariya atarsa; onu transfer ederkerm

Anayasa c¢ajmalarindan buradan ¢ikargoaiz bir ders var deerli
arkadalar. En cok tekrar edilen en gin desildir. Aksine yanlgi tekrar
ede ede hakikat olarak sunmak isteyenler var, blabilgidir. Biraz-
cik dikkat ederseniz; ¢ok sik tekrarlanan kirligmiin hakikat olmadiini
fark edersiniz

Ozellikle anayasa yapim sirecinde bilimseiatéere aykiri, insani
degerlere aykiri; televizyonlarda sizin kamza gecip, kirli bilgi yayan-
lar1 akil stizgecinden gecirirseniz, daha kolay fadebilirsiniz. Bunu
size hatirlatmak istedim.

Hepinizi saygiyla selamliyorum.”

Makalenin devamina, dergimizin
2012 tarihli 1. cilt 1. sayisindan ulagabilirsiniz

! Soru iizerine: “Ben son sozlerimi ifade ederkemgtgre sesleniyorum. Bu anayasay!
bizim neslimiz yapacak ama uygulanacak olan kdigin yaayacginiz ca ilgilen-
diriyor. O bakimdan anayasa yapimiyla cok ilgileteriai rica ediyorum. “Hayatiniz
cennet mi cehennem mi olacak?” anayasayla beletkgniz. Bunun icin de size,
futbol transferiyle ilgili -uyarsa- bir benzetmegmnlatmak istiyorumSimdi futbolcu-
lar transfer edilegg@ zaman kondisyonuna, figine, boyuna bakiyorlar. Ama eski ta-
rihlerde bunlar yoktu. Eskiden transfer edilecetbélcuyu getirirlerm sahanin or-
tasina, eline bir top vererek: “hadi bakalim, binawaya dik” derlermi Kim ne ka-
dar yukariya atarsa; onu transfer ederlgriAnayasa ¢ajmalarindan buradan cika-
racainiz bir ders var deerli arkadalar, “kirli bilgi"ye dikkat ederek; ¢ok tekrar
edilen kirli bilginin hakikat olmadiini idrak edin. Clnkl 6zellikle anayasa yapim
strecinde bilimsel dgerlere aykiri, insani derlere aykiri; televizyonlarda sizin kar-
siniza gecip, kirli bilgi yayanlara salt aklinizlékkiat ederseniz fark edebilegiaiz
bir durum olgacak. Ben bunu sizlere aktarmak istedim.”
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KUZEY AKDEN iZ: KR iZ DONEMINDE ANAYASACILIK

NORTH MEDITERRANEAN: CONSTITUTIONNALISM IN THE
CRISIS PERIOD

MEDITERRANEE DU NORD: CONSTITUTIONNALISME EN
PERIOD DES CRISES

AVRUPA VE ISPANYA'DAK I ANAYASAL SURECLER '
(EUROPE AND CONSTITUTIONAL PROCESSUS IN SPAIN)

Angel Rodriguez
Malaga Universitesi Anayasa Hukukgi@tim Uyesi/

Professor of Constitutional Law, University of Mgéa(Spain)

OZET

Bu teblig; “Avrupa fikri’nin Franko donemi ertesinde 1978'#a-
bul edilen yenilspanya Anayasasindakigigklik tasarisina etkisini ve
her ikisi de Avrupa’nin taleplerinin bir sonucu 014992 ve 2011 Ana-
yasa dgisikliklerinde, Avrupa gerekgesinin nasil bir rol @ahgini in-
celemektedir. 1978'ddspanya’da yeni demokratik rejimin kurulmasi,
kamuoyu tarafindan Ulkenin “avrupagilmasinin® bir bagka adimi
olarak gorulmétdr: “Avrupa fikri” anayasal tagmalar boyunca “de-
mokrasi” ya da “hukuk devleti” gibi kavramlara sgkiya bglanms ve
anayasal surecin bUutinuni gmésstirmak icin yeterli gorulmgttr.
Anayasa; 1992'de Avrupa Bigli Anlasmasi’na uyumu ggayabilmek igin
Avrupa vatandgdarina oy hakkinin dizenlenmesi konusunda, 201d&le
gene Avrupa Birlii'nden gelen butcesel istikrar taleplerini yaniélbymek
icin dezistirilmi stir. 1978'dekinin aksine ve Avrupa’nin bu iki glgiklikte
onemli bir rol oynamasina kan bugin Avrupa gerekgesinin anayasal
sureci merulastiran bir fikir olmaktan c¢ikg séylenebilir.

Anahtar sozclkler: ispanya anayasasi, Avrupa Biili Avrupa
Birli gi anlasmasi, avrupakdiriima

ABSTRACT

This paper reviews the influence of the idea of rape” in the
process of drafting the new Spanish Constitutioaspd in 1978 after

" Farnsizcadan ceviren Reha Yinliel.
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the francoism, and how the European argument hatved in the two
only amendments to the Constitution that have lEsssed to date,
those of 1992 and 2011, both of them due to Euromed@gencies. In
1978, the establishment of a new democratic regon&pain was seen
by the public opinion as another step of the “ewapization” of the
country: the idea of “Europe” which was present m@dp the
constitutional debates was then intimately linkedconcepts such as
“democracy” or “rule of law”, and was extremely reVant to legitimate
the constitutional process as a whole. In 1992, @wnstitution was
amended to comply with the European Union Treagyliaions on the
voting rights of European citizens, and in 201 1uiéill the requirements
of budgetary stability also emanated from the EeaypUnion. But, by
contrast to what happened in 1978, and althoughrtdpe” also played
an important role in these two constitutional refw, it may be said that
the European argument lost part of its potentialaakegitimating idea
for the constitutional process.

Keywords: Spanish Constitution, European Union, European
Union Treaty, europeanization
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“...Buna kagin, bu U¢ anayasal surecte acik farklihklar vardir
Ayni sekilde 1978'den beri ispanyol kamuoyunda hakim ofamupa
fikri ile 35 yil sonra bugtin var olan Avrupa filkarasinda da.

Daha 1992 ve ozellikle 2011 reformlarinda, Avrupai'he kera-
metinden menkul bir gerekceyynesine basit bir atif, reforma ydnelebi-
lecek elstirel tavirlarin dgusunu engellemeye yeterli gikdi. Kuskusuz
daha az olsa da gegldneminde ve bugiin —yukarida sOzgettiz- de-
neyim kayngu olarak avrupa fikrivardi. O zamandan farkli olarak, bu-
glin s6z konusu olameruluk kayna olarak avrupa fikridir.

Btin bu sirecte hic olmazsa bir paradoks gozleshidin 1978
Anayasasinin orjinal metni ya da 1992'deki minioref yahut da
2004'te baarisizlga usrayan girsim olsun, Ispanyol anayasal metnine
acik bir ifadeyleAvrupa Birligi ifadesinin dahil edilmesinin imkansiz-
ligr. Bu dahil etme 2011 reformunu beklemek zorundaikee bugin
icin de tektir.

Artik, birkac yil 6nce ispanyollarin 6zgurlik ve mdekratik 6z-
lemlerini ifade ettikleri Avrupa fikri bugliispanya Anayasasmda bir yer
buldu. Ama yalnizca bitcesel istikrarin bekcisralka..”

Makalenin devamina, dergimizin
2012 tarihli 1. cilt 1. sayisindan ulasabilirsiniz
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L’EUROPE ET LES PROCESSUS
CONSTITUTIONNELS EN ESPAGNE

Angel Rodriguez
Professeur de Droit Constitutionnel Université daldyja (Espagne)

RESUME

L’Europe et les arguments fondés sur I'européisme joué un
role tres important dans les trois processus comstinnels qui ont eu
lieu en Espagne depuis la chute du franquisme. §pagne, accomplir
les exigencies européennes semble étre le seulenmay susciter le
consensus politique suffisant pour réformer la Gituison. La liberté et
la démocratie sont congues les fondements essedgela Constitution
espagnole.

Mots-cles:révisions constitutionnelles, 'Europe comme soutee
légitimité deémocratique, I'Europe comme source degitimité
constitutionnelle, institutions supranationales.

*kk

“..La seconde réforme de l'actuelle Constitutiopaggole (CE) a
ete adoptée le 27 septembre 2011. Celle-ci ainsnquautre de 1992
sont les seules réformes de la Constitution, ap@®wen Décembre
1978 lors de la transition politique a la fin ded&tature franquiste.
Dans les deux cas, la réforme constitutionnellehait exclusivement a
un article de la Constitution: en 1992 il s’agisska I'article 13 CE, qui
regle le droit de suffrage des étrangers en Espagren 2011, l'article
135 CE, dans lequel une série de principes relatifé&a stabilité
budgétaire a été incorporée.

Au moins un paradoxe important peut étre observés daut ce
processus: I'impossibilité d'incorporer dans letéede la Constitution
espagnole, que cela soit dans la version origin@el978, avec la
succincte réforme de 1992, ou a la suite de latiite échouée de 2004,
une mention expresse de I'Union Européenne. Cetterporation a di
attelndre jusqu’'a la réforme de 2011, et pour kinsklle est toujours la
seule....”

Makalenin devamina, dergimizn .
2012 tarihli 1. cilt 1. sayisindan ulagabilirsiniz



FRANSA'DAK i MAL i KRiZiN ANAYASAL SONUCLARI
(CONSTITUTIONAL EFFECTS OF THE FINANCIAL CRISIS RANCE)

Benoit Jean-Antoine
Rouen Universitesi Hukuk Fakiiltesg®tim Uyesi/

Lecturer in public law at the University of Rouen

OZET

Mali krizlerin Anayasa hukuku Uzerindeki etkisi Rea’'da yeni
degildir. Tarih, kriz dénemlerinin temel metinlerdekilkiimleri dgisik-
lige goturdgini gostermektedir ki bunlardan en 6nemlisi EsKirfia
sonunda meydana gelen mali krizin siyasal ve huldussnucu olan 26
Agustos 1789 tarihlinsan ve Yurtt@aHaklari Beyannamesi'dir. Bununla
birlikte Anayasa hukuku ile Kamu maliyesi disipkninin kawaginda
duran guncel kriz 2008’'den o6nceslayan butiin bu gegireformlari
aciklamiyor. Kamu harcamalarina olabiidice hakimiyet iradesi bu
sekilde “Fransa’nin yeni mali anayasas!” sayilan gugtos 2001 tarihli
Mali kanunlara ilgkin organik kanun ile krizden birka¢ ay 6nce yapila
2008 anayasal @sikli ginden cikmaktadir. Ancak, bu son krizden kay-
naklanan artan dengesiz kamu harcamalarindaki hadzWarisinda,
anayasal bir “altin kural’in dizenlenmesingkin tartsma bir dnceki
hikumetin arzusuyla ertelengtir; Alman anayasal hikmu dikkate alin-
diginda ise bu kamu gelir ve harcamalari dengesinitasmasi hedef-
lenmektedir. Ancak bu iyiniyetlerin bir etkisi olia Anayasal metinde
olsun, Anayasa Konseyi'nin ictihatlarinda olsunizir etkisi paradoksal
bir bicimde héla zayiftir.

Anahtar s6zcukler: Fransa, mali kriz, kamu maliyesi, Anayasa
hukuku

ABSTARCT

The impact of financial crises on constitutionalvlgs not new in
France. History shows that periods of crisis haverm resulted in the
development of basic textual provisions, the madblematic being the

" Farnsizcadan ceviren Reha Yinliel.
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Declaration of Rights of August 26, 1789, legal aafitical consequence
of the financial crisis at the end of the “Ancieedime”. The current
crisis does not explain the whole reform movemehich began well
before 2008, located at the intersection of bostigiines, constitutional
law and public finance. The will of a larger greateontrol of public

spending is therefore apparent in the organic lawfimance laws from
August 1, 2001, the new "financial constitutionFoénce" and in the

constitutional revision of 2008, a few months befitre crisis. However,
given the increased degradation of public accoutit® debate was
revived with the previous government’s wish to udel in the

constitution a "golden rule" just like the Germaonstitutional rule. It

would have been intended to restore the balancedsst revenue and
expenditure. These good intentions have not yeh kmeted upon.

Whether in the constitutional text itself or in theisprudence of the
Constitutional Council, the impact of the crisisntains, even today,
paradoxically low.

Keywords:France - financial crisis — Public Finance - Cduastinal
Law

*kk

“...Krizin diger etkilerinden birisi de -bu sefer devlet dizegnd
degisken ekonomik konjonktire uyum @amaya cakmak icin Parla-
mentoca onaylanan mali uyum kanunlarinin sayisinddlstir. Bu se-
kilde, 2011 yilinda en az dort mali uyum kanunuWaddildi. Bu mali
uyum kanunlari, bgiaki 6ngoéruleri diizenli olarak dizelterek Anayasa
Konseyince kullanil@ gibi butgcede dgruluk ilkesine -yani‘mali ka-
nunlarca belirlenmy dengenin ana hatlarini bozma kastinin olmamasi”
L. uyulmasini zamaninda@ayacaktir. Gene de hatirlatalim ki Anayasa
Konseyi'nin bu ilkeyi gozonunde tutarak denetfgdir mali kanun ya
da mali dgisiklik kanunu yoktuf...”

Makalenin devamina, dergimizin .
2012 tarihli 1. cilt 1. sayisindan ulagabilirsiniz

1'V. A. Pariente, “Equilibre des finances publiquetsprogrammation pluriannuelle”,
RFFP, n° 117, fév. 2012, p. 96.

2 2011'deki mali uyum kanunlarinaskin kararlari da dahil olmak iizere: décision n°
2011-638 DC du 28 juillet 2011 et 2011-645 du 28euébre 2011.
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LES INCIDENCES CONSTITUTIONNELLES DE LA CRISE
FINANCIERE EN FRANCE

Benoit Jean-Antoine
Maitre de conférences en droit public a 'Univeésite Rouen

RESUME

L’influence des crises financiéres sur le droit stitutionnel n’est
pas nouvelle en France. L’histoire montre que Iésqules de crise ont
souvent entrainé un développement de dispositioastudlles
fondamentales, la plus emblématique étant la Détlan des droits de
'homme et du citoyen du 26 aolt 1789, conséquenutitique et
juridigue de la crise financiere de la fin de 'Aan Régime. La crise
actuelle n’explique cependant pas lI'ensemble dutevamouvement
réformateur, amorcé bien avant 2008, se situana &rbisée des deux
disciplines que sont le droit constitutionnel et fenances publiques. La
volonté d’'une plus grande maitrise des dépensebois ressort ainsi
de la loi organique relative aux lois de finances #f" ao(t 2001,
nouvelle “Constitution financiére de la France” etle la révision
constitutionnelle de 2008 antérieure de quelquessm la crise.
Néanmoins, face a la dégradation accrue des conmibfcs issue de
cette derniere, le débat a été relancé avec le @butu précédent
gouvernement d’inscrire constitutionnellement d’umegle d’or”; a
I'image de la régle constitutionnelle allemandellesei aurait eu pour
objectif de rétablir I'équilibre des recettes etsddépenses publiques.
Ces bonnes intentions n’ont pourtant pas encoreéitées d’effets. Que
ce soit dans le texte constitutionnel lui-méme aan bdans la
jurisprudence du Conseil constitutionnel, I'impad¢ la crise reste,
aujourd’hui encore, paradoxalement faible.

Mots-clés:France — crise financiere — finances publiques eitdr
constitutionnel

*k%k

“...Pour conclure, la crise financiére a bien éntade nombreux
débats sur une possible nouvelle révision congtitoelle. De méme,
les saisines nombreuses du Conseil constitutiopaeles collectivités
locales ne sont sans doute pas étrangeres a cexmrdegradé.
Néanmoins, paradoxalement, la crise n‘aura permisa la révision
constitutionnelle d’aboutir, ni des bouleversementgjeurs dans la
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jurisprudence financiére du Conseil qui reste damsemble favorable
a la volonté du législateur. Paradoxalement enadest antérieurement
a cette crise que les changements les plus impertant été réalisés
dans un cadre constitutionnel (comme l'inscriptamstitutionnelle de
lois de programmation des finances publiques e@R00
Mirabeau, I'un de nos grands révolutionnaires tlieai 1789: la

dette publique a été le germe de notre libértén effet, si la crise
financiére de 1789 a été a l'origine du droit ctingbnnel, il ne semble
pas en étre de méme pour la crise actuelle. Cast @ujourd’hui la
seule volonté politique des dirigeants qui imposenon en France le
respect d’'une regle d’équilibre et non le textestibationnel lui-méme,
encore trop peu contraignant a ce sujet.

Makalenin devamina, dergimizin.
2012 tarihli 1. cilt 1. sayisindan ulagabilirsiniz

! Cité par Ph. SueuHlistoire du droit public francais X¥XVIII® siécle PUF, 3 éd.,
Paris, 2001, t. 11, p. 298.
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TUNUS'TA ANAYASAL VE DEMOKRAT K GECIi$ UZERINE
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TRANSITION IN TUNISIA)

Chawki Gaddes
Tunus Anayasa Hukuku Degné&enel Sekreteri, Anayasa Hukuku
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Secretary General of the Tunisian Association ais@itutional Law,
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Lecturer at the University of Carthage, FacultyLeigal Sciences of
Tunis

OZET

Tunus’ta demokratik gegisiireci iki gamalidir.ilk asamada, dev-
rik cumhurbakaninin kaginin ardindan, 1959 Tunus anayasasgana
bir sekilde slememitir. Sokazin talep ve tepkileri, devlet Beanligi,
parlamento ve Anayasa Konseyi, Ekonomik ve Sosyais€y gibi ana-
yasal yapilarin feshine yol aggtr. Ardindan devrimin amaclarinin ger-
ceklsstirilmesi, yolsuzluklarin aga c¢ikartilmasi ve devrim surecindeki
hak ihlallerinin tespiti icin G¢ 6nemli yapi glurulmustur.

Demokratik gegiin halen siuregelen ikincisamasi, anilan yapila-
rin yerlerini ulusal kurucu meclise birakmasiylaglamistir. Ulusal ku-
rucu meclis, anayasanin hazirlanmasingugtssabilmek icin fazla go-
rev almasi, ¢cagma suresinin belirsizli ve calsmalarinseffaflik eksik-
ligi tagimasi gibi sorunlar tamaktadir.

Ikinci asamanin dier énemli aktorleri ise siirekli yeniden bicimle-
nen siyasi partiler, demokratik ggici genc ve aysik katalizorleri ola-
rak sivil toplum aktérleri ve demokratik surecint&izzor elatirel tanik-
lar1 olarak kitle iletsim araclaridir. Bu aktorlerin de dahil olglw ikinci

" Farnsizcadan ceviren Reha Yinliel.
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asamadaki karar alma yontemi -ilksaanadaki uzlgmaci karar alma
yonteminin aksine- gaunluk¢u ve empoze edici hale gedtiri Ulusal
kurucu mecliste 6zellikle En Nahda’'nin etkin gidutroyka, kendi me-
tinlerini dayatmakta ve kamusal gérevlere atamaatadktercihlerini tek
tarafli kabul ettirmektedir. Ancak slre¢ devam ditedir ve ne getire-
cegini zaman gosterecektir.

Anahtar Kelimeler: Tunus anayasasi, demokratik geditle ile-
tisim araclari, sivil toplum o6rgutleri, ulusal kuruaeclis, siyasi partiler,
cogunlukculuk ve ¢gulculuk

ABSTRACT

The process of transition to the Democracy in Tiantgs two
stages. At the first stage which started with thested president’s
escape, the Constitution of 1959 of Tunisia didwotk in an ordinary
manner. Some constitutional structures such thesiBeacy, the
Parliament and the Constitutional Council, the Eeomnc and Social
Council as were abolished as a result of reactiand demands in the
streets. Three critical institutions were estabéidhfor the purposes of
the revolution, investigation of the corruption eghtions, proof of
human rights violations in the process of revolatio

The second stage of the democratic transition hagesl with
establishment of the constituent assembly in platethe three
constitutional structures. The national constituasisembly has some
difficulties. Intensive working tempo, uncertaiofythe working period,
lack of transparency can be accepted as examptabdee difficulties.

Other important actors in the second stage arepibldical parties
which constantly reshape civil society actors aetogeneous catalysis
of the democratic transition, mass media as thealgat critical
witnesses of the democratic transition. The decisnaking method in
the second stage, which includes these actors,niedaposing and
majoritarian on the contrary of the consensual dem-making method.
In the national constituent assembly, troika, inickhespecially En
Nahda is effective, imposes its own text and tpe#ferences in the
assignment of public tasks unilaterally. Howevencess goes on and
the time show will what happens.

Keywords:The Constitution of Tunisia, mass communicatiam-n
governmental organization in Tunisia, the politiqgarties in Tunisia,
transforming the country into a democratic regimmgjoritarianism and
pluralism

*k%k
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PLAN: I. DEMOKRATIK GECIS, TEKil mi ¢ogul mu?: A.
Tunus’ta demokratik gegh ilk asamasi, ilk demokratik dagmasinin
heyecanini ygyan bir toplum; B. tunus’ta demokratik gegi ikinci
asamasi, anayasanin hazirlanmasingwo

Il. demokratik GE(S, hangi aktérler?: A. tunus ulusal kurucu
meclisi, demokratik gegin temel ayg|; B. Siyasi Partiler, strekli yeni-
den bicimlenen demokratik ge&igi aktorleri; C. sivil toplum, demokratik
geckin genc ve aysik katalizord; D. kitle ilegim araclari, demokratik
siurecin katalizor elgirel taniklari.

ll. demokratik GEQS, hangi karar alma yontemi?: A. ugtaa,
geckin ilk asamasindaki karar alma yontemi; B.ggalukcu oylama,
geckin ikinci asamasinda empoze edilen karar alma yontemi

IV. ne sonug cikartmali?

Tunus’taki anayasal ve demokratik getiakkinda yapabilege
miz U¢ sorgulamau noktalar etrafinda gercektaektedir:

» Demokratik gegi ne kadar stirececek?
» Demokratik gegiin taraflari olan aktorler kimlerdir?

* Demokratik gegi cercevesinde kabul edilen karar alma yon-
temi nedir?

“...Tunus’'taki anayasal ve demokratik gecku an ikinci
asamasindadir. Bu sentez raporu yalnizga anki durumu
gostermektedir, yani 2012 Argini. Fakat, gele@n ne getirecgini
bilmeden kaypak bir durumu gostermeye ggall ressam gibiyiz. Bu
yuzden kalbimizdeki ve karnimizdakgrayi, seylerin gercekiine daha
sadik olabilmek icin her guin, bazen her saat yengitamek zorundayiz.

Demokratik gegin evrimi bazen bir¢ok belirsiz ve bulanik unsura
bagli olacaktir. Hi¢ kimse Tunus’un gelegéhakkinda buginden ne acik
ne de olasi bir cevap veremez. Bir siuru belirsidikumu bir yandan
Oblr yana savurabilir.

Ve bu sirecin Tunus'u onca hayal edilen bir demsigeagotiir-
mekte oldgunu varsayarsak, bu sirecin geridondurilemez knhati
icin gerekli garantileri de gtamak gerekecektir. “Arap bahari’nin li-
deri, gecmekte oldiu kistan ¢ikmayi bgarabilecek mi? Bunu bize yal-
nizca zaman (gelecek) soyleyecektir....”

Makalenin devamina, dergimizn
2012 tarihli 1. cilt 1. sayisindan ulagabilirsiniz
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REFLEXIONS CONCLUSIVES A PROPOS DE LA TRANSITION
DEMOCRATIQUE ET CONSTITUTIONNELLE EN TUNISIE

Chawki Gaddes
Secrétaire Général de I'Association Tunisienne daitD
Constitutionnel/ Secrétaire exécutif de I’Académternationale de
Droit Constitutionnel/ Enseignant a I'Université @arthage, faculté
des sciences juridiques de Tunis

RESUME

La transition démocratique et constitutionnnelle Emisie est a
sa deuxieme étape. L’article est concentré suraleopama tunisien du
décembre 2012. La situation actuelle de la Tunesé une situation
mouvente et dont I'évolution future reste inconrite.effet, I'évolution
de la transition démocratique depend de plusieusmnents parfois
incertains et flous.

Mots-clefs: La transition démocratique en Tunisie, le processus
démocratique, la rédaction de la nouvelle consbiut 'Assemblée
constituante, la transparence, les partis politigue

*k%k

I. Transition démocratique, une ou plurielle?A. Le premier
temps de la transition démocratique en Tunisie,aowéété enthousiaste
de vivre sa premiére consultation démocratique;éBdeuxieme temps
de la transition démocratique en Tunisie, vers ddaction de la
constitution

[I. Transition démocratique, quels acteurs?:A. L’ANC, piéce
axiale du processus démocratique; B. Les partigiguods, des acteurs
du processus démocratique en continuelle recouwfigur;, C. La société
civile, catalyseur jeune et hétérogéne du procesddomcratiqueD. Les
meédias, témoin critique catalyseur du processusodetique

[ll. Transition démocratique, quel mode de prise dedécision?:
A. Le consensus, mode consacré de prise des d&igiendant la
premiere période de transition; B. Le vote majogtamode imposé de
prise des décisions pendant la deuxiéme périodieandsition



48 Réflexions Conclusives a Propos de la Transition
Democratique et Constitutionnelle en Tunisie

La transition démocratique et constitutionnelle Tamisie en est
actuellement a sa deuxiéme étape. Ce rapport ddésgn n’est que
I'instantanée de la situation d’aujourd’hui, dorecadkcembre 2012. Mais
nous somme dans la situation d’'un peintre qui vetire compte d’'une
situation mouvante et dont I'évolution future laiste inconnue. Il doit
de ce fait, la douleur au coeur et au ventre reglexsspus les jours et
parfois toutes les heures son ceuvre afin d’étpue fidele a la réalité
des choses.

L’évolution de la transition démocratique dépendea plusieurs
éléments parfois incertains et flous. Personnesnig¢ gionner aujourd’hui
une réponse claire et méme probable a I'aveniadeuhisie. Tellement
d’inconnus peuvent faire basculer la situation dtoté ou d’'un autre.

Et a supposer que ce processus amene la Tunisie laer
démocratie tant révée, il va falloir mettre en pldes garanties pour
rendre ce processus irréversible. Le leader duntgmps arabe”, arriver-
t-il & passer avec succes I'hiver gu'’il traverse@l$avenir nous le dira.

Makalenin devamina, dergimizin
2012 tarihli 1. cilt 1. sayisindan ulagabilirsiniz
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YAZILI ANAYASA — YA SAYAN ANAYASA, ANAYASAL
SURECTE KiML IKLER

(WRITTEN CONSTITUTION-LIVING CONSTITUTION, IDENBSIIN THE
CONSTITUTIONAL PROCESS)

) Sibelinceglu o
Bilgi Universitesi Hukuk Fakultesi Anayasa Hukukgr€dim Uyesi/
Professor of Constitutional Law at the UniversityBalgi

OZET

Akdeniz havzasindaki Anayasal tamialar Anayasadan beklenti-
lerin cok y@un oldgunu gostermektedir. Oysa yazili Anayasalar her
zaman uygulamaya ge¢memektedir. Bu konuda Turkigeibesine dik-
kat cekilmitir. Yine bu bolgedeki Anayasal tagtnalar grup kimliklerini
on plana c¢ikarmaktadir. Grup kimlikleri Gzerindeaklari tartsmanin
bireyin 6zgurlemesine olumsuz etki edebilgaein alti ¢izilmistir. Ana-
yasa yapim surecinde kadinlarin katiliminin ekgidi dikkat cekilmstir.

Anahtar Kelimeler: Turkiye’de anayasal beklentiler, grup kim-
likleri, kadinlarin katilimi

ABSTRACT

Discussions on the constitution in the Mediterran&egion show
that the expectation from the constitution is exteé/ high. In reality it
is experienced that written constitutions are nigtays implemented. In
this respect it is drawn attention to the expergnof Turkey.
Discussions on constitution in the MediterraneargiBe bring social
group identities in the foreground. It is placed mrasis the possible
negative effect of discussion on the group rightsid to the
emancipation of individual. In addition, it is pah emphasis the lack of
participation of women to the constitution makinggess.

Keywords: The expectation from the new constitution of Tyrke
group identities, participation of women

*kk



50 Yazili Anayasa — ¥ayan Anayasa, Anayasal Surecte Kimlikler

Bu toplantida bulunmaktan son derece mutluyum. ¢ask cok
merak etigim ve ilgilendigim konularda énemli dl¢cide bilgi edindim.
Bu acidan, Sayin Kagiu'na tesekkir ederim. Bu toplantinin dizen-
lenmesi konusunda cok buytk bir emek harcadi. Dsigg kendisine
sUkranlarimizi sunmamiz gerekli, diyesdatyorum.

Elbette kimlikler tartgilirken Gzerinde durulmasi gereken bir nok-
tanin altini gizmek lazim, o da; kimlikleri cemaatlizerinden, -sadece
dini cemaati kastederek sdylemiyorum- yani sosyolaplamda toplum-
sal gruplarin haklarn tzerinden ya da etnik grupldraklari tGzerinden
tartismaktansa; bireysel olarak ‘erin haklar1” Gizerinden tagmanin
daha faydali olagani disunidyorum. “Toplumsal gruplar” Gzerinden
tartismak, ne yazik ki “birey”i zayif duruma giirtiyor. Bugun bildirile-
rin sunulyu ve tartgilmasi sirasinda da orgia din - devlet ilgkisi ba-
kimindan, dinsel cemaatler tzerinden tanimlamalauiikta oldusunu
gordum. Ozellikle Kuzey Afrika ve Om Akdeniz’'deki Anayasa tagt
malari sirasinda bunu gozlemlemek mimkin oldu. éitepluluklarin
ya da etnik topluluklarin “grup haklar’” tGzerinddwonular tartgildig
zaman, bunun ginda kalan, dier bir deysle gi¢ dengeleri dinda ka-
lan, gucli toplumsal siniflar gnda kalan bireylerin her zaman zarar
gorecgi dusuncesindeyim. C¥er yandan belli bir toplumsal gruba aidi-
yet hissi olanlarin da ait olgu grubun baskisi altina sokulgca ve
gercek anlamda bir 6zguglmenin mimkin olamayagen da eklemek
isterim. Tiarkiye bakimindan da bu eksenden g@dnin, Tarkiye'yi
daha demokratik hale getirggekonusunda ciddi kgkularim bulun-
makta. Bu nedenle; “toplumsal grup haklari’ndan,ctikrey haklari”
Uzerinden targmaya girmek daha etkili olur, diye gintiyorum.

Sabir ve ilgiyle dinlediiniz igin ¢cok tgekkir ederim...”

Makalenin devamina, dergimizn
2012 tarihli 1. cilt 1. sayisindan ulagabilirsiniz
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OZET

Bu rapor 27 Nisan 2012'de Marmara Universite’singecek|ati-
rilen sempozyumun sentez raporudur. Sempozyum Veideki anaya-
sal dongim sorunu Uzerinde diinerek ve haeyden dnce veni bir
Anayasanin onaylanmasi sirecini Gliney Akdeniz #Ulkelerinde sbz
konusu don§iim balaminda ve ayni zamanda 6zellikle kamu maliyele-
rinin icinde bulunduklari mevcut krizde Avrupa'wHditiinleame cerceve-
sinde sorulan 6nemli anayasal sorunlarla birlikie @mayl hedefle-
mektedir. Bdyle bir gbrev cercevesinde yazar ilbili cok soruna de-
ginmektedir: anavasalcgin semerelerinin evrensel gki, deserler so-
runu, bir dger olarak hukuk devleti. Sunulan farkl teidirde slenen,
anavasalcilik ile hukuk devletinin semereleri lgtirkilmasi, katilimci-
larin gbzunde bir kenara atilacak bir kongittkr. Hukuk devletinin bir
deser olarak anl@lmasi insan haklarina sayai, anayasal erklerradaki
denge ile yeterli hukuksal teminatlarda ifadesiolan vapilar aracili-
givla olusan ber agercekliktir. Bu haklar toplumun tek tek bariyesine
ve timine ait haklardir. Bu nedenle her konuya awemde acilan la-
iklik de, deserlerin verlatigi ve hukuk aracifityla korund@gu édnemli bir
cerceve olarak gerlendirilebilir. Sempozyum Guney, Bo ve Kuzey

: Farnsizcadan geviren Reha Yunluel. ) ;
Barselonal6panya), Monpelye (Fransa), Milanibafya), Scecin (Polonya) Universi-
teleri Avrupa Anayasa Hukuku'na glaUniversitelerarasi MastirgBaskani
ikincil gorevi: Avrupa Anayasa Hukuku Agtrma ve Yiksek @etim Uluslarotesi
Merkezi Koordinatorii “ECONET”: Gojuv'daki Vielkopski Devlet Universitesi
Uygulamali Bilimler. Bu raporu bitirgim donemde Milano Universitesi ekono-
mistlerinden Prof. Oscar Garavello aramizdan ayr@kcar bir ekonomist olarak
argtirmalarinin énemli bir kismini hukukumuzun ve agamanda birlikte yama-
mizin buna bgi olduguna inanarak Akdeniz havzasina aygtmiBu mitevazi say-
falari onun bizi aydinlatan sevgili anisina ithdiyerum.
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Akdeniz kiyilarindaki tlkelerin, dayasma eksikliklerine ilskin deser-
lendirmelerin gosterdi aibi, dezerlerin verlatiriimesi konusunda
onemli bir gelmeye ihtivac duyduklarini géstermektedir. Bu nedenl
vazar qunun sentezi olarak, teksine devletlerin yveteneklerinin otesine
aidebilecek bir c6zum imkani olarak glendirilmeye dger gorilmese
bile, sorunu ortaya koymaktadiinsan eylemlerinin kendine 06zgu
ichazimhliklari dikkate alindiinda kamunun vararini hedefleyen —
cankdrenin ivilgtirimesinden bslayip topluluklar kendi kendilerine
yeterli olmaya qoétlrecek- ortak eylemleri ggiebilecek sivil toplum
orautlerinin desteklenmesi 6nemli bir vadla olabilir. Enerii kaynakla-
rinin denetimi, enerji ve hammadde kaynaklarirafisden bir ekonomi-
nin dinya daitimi ile sava risklerinin baskici tehlikelerini de berabe-
rinde taiyan uyymazligin tstesinden agelmek aercekten de kacinilmaz
olacaktir. Bovylesi bir meydan okuma Turkive'dekyasi qlclere, genel
vararl hedefleyen faaliyetlere davali uluslaristivatandaligi gelistir-
mesini salayan onemli bir olcut sdayarak Akdeniz’in bir ilskiler
merkezi olmasina #kin olarak kalmaktadir. Bu faaliyetler canklirenin
ivilestirilmesi (6r. Buna paralel olarak, sivil toplumaiitlerinin deste-
givle tamamlanan Afrika Birfli'nin inisivatifi “Yesil Sed” simdive ka-
dar Seneqgal'deki sonuclaristék ettigini gostermektedir) yerel imkan-
larla yenilenebilir enerjinin Gretimi qibi verel zmetlerin gektirilmesi
va da d@avyla ic ice vesehirler arasinda adil ticarete 6nem veren kendine
yeter ziraate ikkin olabilir. Yeni ekonomik dolgamin ekonomik 6ne-
mini cogaltmak valnizca deerlere vaklatikca mimkin, anayasal@in
semereleri ile dayanikh olabilir. Berlendirdgimiz tim hikimetlerde
mevcut oldgu Uzere dgerlerin eksiklginin otesine gidebilir. Bu ne-
denlerle deerler, insan haklarina sayaida, aciklik olarak alala laik-
likte ve Akdeniz'in etrafinda birlikte wayan kudltlrlerin tarihleriyle
olusmus ortak bir miras olarak korunabilecek dengelenikiidarda so-
mutlasmaktadir. Bunca unsura farkindalik Tirk anayasa&osu icin
ayni zamanda davet edidlimodel rolini oynayabilmesini Samaya
kesin bir karar vermesine vardimci olabilir ki tUkarupa kimligi ancak
kisi haklarina saygiya dayanan boyle bir nedenin ieakekillenebilir.

Anahtar Kelimeler: Anayasa velcbasmlilik (Constitution and
Interdependence); Avrupa ve Akdeniz'degder, Anayasalar ve DoO-
nistimler (Values, Constitutions and Transformation€urope and in
the Mediterranean reagion); Laiklik, Hukuk Devleg deserler (Laicity,
rule of law and values); Ulusallstu Vatasida Anayasacilik ve Daya-
nisma (Transnational citizenship, constitutionalisnd aolidarity); Tu-
tumlu Ekonomik Dolaim ve Yeni Ulusalilstuculik (Non-dissipative
economic circulation and New supranationality)
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ABSTRACT

The paper develops as a concluding report of thdarence held
at the University of Marmara on April 27th 2012.€Ttonference aimed
at considering the question of the constitutionensformation in
Turkey, and first of all the process of approvalaohew Constitution,
within the context of the transitions, which ar&ita place within the
countries in the Southern shores of Mediterranesnwell as with the
significant constitutional questions posed by thedgean intearation,
especially in the framework of the present cridishe public finances.
In addressing such a task, the author points ouumber of problem
concernind: the universal value of the achievemeht®onstitutionalism,
the question of the values, the rule of law aslaetador what concerns
the different contributions presented, constitutiliem and the rule of
law appear achievements which, in the eves of ehnéributors may not
be set aside. The understanding of the rule ofdawa value stems from
the fact that, it is only through the structurepessed by the respect of
human rights, the equilibrium between the constih#l powers, and
sufficient jurisdictional guarantees, that rightsaymbe considered as
belonging to all and to each member of the sod@etior this reason
also laicity, which opens for an equal importandeeach subject, may
be consider as an important frame, within which ueal may be
implemented and protected through law. The conferehas been
showing that all the countries looking at the Seuth at the Eastern
and at the Northern shores of Mediterranean needdéwelop of
significant progress in the field of the implemeiota of the values, as
the reflexions concerning the deficit of solidaritave been showing.
For this reason the author poses the problem onthdreas a synthesis
of the day, it would not be worth considering tlosgbility of solution,
which may ao bevond the capabilities of the stalese. Taking into
account the intrinsic interdependence of humanoasti the support to
the civil societies which may develop common astmadressed to the
common good, starting from recovering the biosphand to render
communities self-sustained, may be an importantaamh. It would be
indeed indispensable to overcome the conflict eglab the control of
the sources of energy and the world diffusion oEamnomy dissipating
energies and raw materials and carrying with itséie dangers of
hegemony and the risks of war. Such a challengés,rder what
concerns the Mediterranean as a center of relatiansa sianificant
measure to the ability to the political forces inrKey to permit the
development of a transnational citizenship, basambnu activities
addressed to the common good. These activities bmaselated with
recovering of the biosphere (for example in a patalay, with respect
to the “Great Green Wall” an initiative of Africablnion, which so far is
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showing encouraaqing results in Seneaqal, achievdd thie support of
civil society), developing local services such las ones related to the
production of renewable eneraies basing upon |addls, sustainable
aariculture in symbioses with the nature and echgarade amona the
cities. To enhance the economic importance of the/ mconomic
circulation, which may derive, may be possible otiyough an

approach to the values, which may be consistent thié achievements
of the constitutionalism, and may go beyond theitebf value, which

characterize at the present all the governmentaresidered. For this
reasons the values embodied in the respect of timah rights, the
laicity understood as openness, and the balancegdepmuaght to be
guarded as a common heritage, which developed tirout all the

history of the cultures which coexist around Meuérean. The

awareness of such elements may be deciding forishudonstitution

makers, also to permit Turkey to play that rolenaddel to which it is

now called, and which may reshape around a reasaseth upon the
respect of the person, all the European identity.

Keywords: Constitution et Interdépendance (Constitution and
Interdependence); Valeurs, Constitutions et Transitions dans I'Europe et
la Méditerranée (Values, Constitutions and Tramsfations in Europe and in
the Mediterranean region); Laicité, état de droivaleurs (Laicity, rule of law
and values); Citoyenneté transnationale, consbitutalisme et solidarité
(Transnational citizenship, constitutionalism andlidarity); Circulation
économigue non dissipatrice et nouvelle supranalign (Non-dissipative
economic circulation and New supranationality)

*kk

_ Giris; 2. Ik degerlendirme: Sivil Toplumun geldi ver neresidir?;
3. Ikinci degerlendirme: Anayasac#h baska bir sey ile ikame edebilir
miviz?; 4. Ucuncu deerlendirme: Yasama #ivi derhal deistirebilir
mi?; 5. Anayasalcilik ve ageter. 6. Deerler ve kural qucleri. 7Ic ba-
gimlihk, bir toplulugun icerisindeki dayasma, hukuk. 7. 1. Ayni top-
lulugun bireyleri arasindaki iclzamliliklar [interdépendences — ¢.n.] ve
dayansma; 7.2. Ayni devletteki topfiun icerisindeki gruplararasi
icbagimliliklar ve dayamma; 7.3. Farkli devletler arasindaki
ichazimliik ve dayarama; 8. Yeni bir ulusaliisticiiiin 3 avai; 8.1.
Cankirenin [bivosfer — ¢.n.], ulusalUsti bir anayadezer olarak ko-
runmasi; 8.2. Eylem secenekleri olarak vatahklaidrevine ilskin diger
secenekler; 9. Turkive: kendisine ait denage kimln digerleri vasita-

bir anayasanin nedenleri; 9.3. d@der ve dongiim; 9.3.1. Savurgan bir
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ekonominin kurumlarinin 6nine agecilmesi ger@klKayitsiz bir eko-
nomik dolaimin vetersizigi; 9.3.2. Ornek bir Tarkiye icin: haklar,
ulusalUstiluk, vatandacankure ve yaraticl dglan

“....Gercekten Turkive icin, bu ulusistl vatanddnEimuinin
verindelginin anlaiimasinin tim anahtari, kendi geenhilincinden ve
hepimizin gelecg icin gecmiinin yvararindan démaktadir. Afrika
Birligi nezdindeki faaliyetlerivlie, Senegal &pne Ulke icin
calisilabilecezini ve daru olanin da bu oldiunu qosternskir. Atalari
modern cal acan Turkiye,Istanbul'u, efsane bir gkilat veten&inin
tezahdrlyle artik hukukun ve avrupa Kkdilturininskbati oldusu
agoOsterebilir. Ki Istanbul 16. Yilzyilda Akdeniz'in farkli kiyilarini
birlestiren bir imparatorlgun bainda valnizca gecrin dezil ayni
zamanda gele@ga de bakentidir. Bunu aercekktirmek icin heseyden
once insan haklarinin @irdan gelen bir zorlama ge ama bizzat
kendisi ve dierleri icin bir yerindelik ve gereklik oldiw bilincine sahip
olmak qerekir: insan haklarina saygl vevie Turkiye'yi bir 6rnek
olarak tutmaya devam edecektir...”

Makalenin devamina, dergimizin.
2012 tarihli 1. cilt 1. sayisindan ulagabilirsiniz
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L'ESPACE CONSTITUTIONNEL PAN-EUROPEEN ET
MEDITERRANEE ET NOUVELLE SUPRA-NATIONALITE

Pasquale Policastro
Coordinateur du Centre transnationale d’investigatiet de haute
formation en droit constitutionnel européen “ECONET

RESUME

L'article aborde les processus constitutionnels glde basin
meéditerranéen sous l'optigue du pan-européanismestdationnel. Il
dépasse les clivages entre la sphere politigue ebmaine économique
d'une part et, entre le niveau national et le miwesupranational
d’autre part. Une reflexion sur le constitutionrsaatie supra-national
nous invite également a développer une approche-mdditerranéenne
qui ne serait pas limitée par un regard du comsiinnalisme
eurocentrique. En envisageant les défies et enjlisxaux ressources
éneraétigues et au développement soutenablecl@adissayve de décrire la
complexité des processus constitutionnels daresia méditerranéen.

Mots-clefs: Constitution et interdependence, constitutions et
transformations dans I'Europe et la Méditerranéa, ldicité, I'Etat de
droit et les valeurs, la citoyenneté tarnsnationddeconstitutionnalisme
et la solidarité, la circulation économique nongifgtrice et la nouvelle
supranationnalité.

Rapport de synthése

Pasquale Policastro, co-directeur du Master intenversitaire
conjoint en droit constitutionnel Européen: U.A. rBslone, U. de
Montpellier I, U. de Milan I, U. de Szczecin (afilon principale}

! Affiliation secondaire: Université d’Etat de saes appliquée & Gorzéw Wielkopolski.
Dans la période que je terminée la rédaction deapport, le professeur Oscar
Garavello, économiste de I'Université de Milan,ags$e cet monde. Oscar a dédié
une partie signifiante de sa recherche en tantcop@miste distingué a la
Méditerranée, dans la sincére croyance, de noti, @t au méme temps, de notre
obligation pour un meilleur déroulement de notre ensemble. Je voudrais dédier a
sa lumineuse et chére mémoire ces simples pages.
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1. Introduction; 2. Une premiere considératiorsdaiété civile, ou
se trouve-t-elle?; 3. Une deuxiéme considératiet:ce nous pouvons
remplacer le constitutionnalisme?; 4. Une troisi@mesidération: est-ce
aue la léaislation peut chanaer immédiatement taamme?; 6. Valeurs
et normativité; 6. Interdépendance. solidarité &télieur d'une
communauté, droit; 7. Interdépendance, solidaritd'indérieur d’'une
communauté, droit; 7.1. Solidarité et interdépendarentre individus dans
la méme communauté; 7.2. Solidarité et interdépwmala@®ntre aroupes
dans la méme communauté étatique; 7.3. Solidaritéeedépendance entre
différent Etats; 8. Les trois piliers d’'une nougeflupranationalité; 8.1. La
protection de la biosphére en tant que valeur itotshnelle a caractére
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*k%k

“...En effet, toute la clef de la compréhensionl’dpportunité de
cette transformation citoyenne et supranationalé @ Turquie dérive
de la conscience de son passé, et de |'utilitéodepassé pour le futur de
tous. Le Sénégal a montré, a travers ses actigitésein de I'Union
africaine, qu’'on peut et que c'est convenable aeailler pour le pays. La
Turquie, dont les ancétres ont inauguré I'Age moelea travers la
manifestation d'une capacité organisatrice |égead@eut maintenant
montrer que la grande capitale du droit et de llmmeueuropéenne, Istanbul,
qui pour XVI siécles a été a la téte d'un Empireajvéuni les différentes
rives de la Méditerranée, n'est pas seulementddad® du passé, mais du
futur. Pour réaliser cela, il faut avant tout awmnscience que les droits de
'homme ne sont pas une imposition en provenanckEer&rieure, mais
une nécessité et une opportunité pour soi-mémeowat [ps autres: leur
respect et leur promotion, maintiendront la Turquienme modéle...”

Makalenin devamina, dergimizin .
2012 tarihli 1. cilt 1. sayisindan ulagabilirsiniz
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LES PROCESSUS CONSTITUTIONNELS DANS LE BASSIN
MEDITERRANEEN

- 27 Avril 2012 -

Journée organisée dans le cadre de la coopéraiia@rale :
Association des recherches en Droit constitutibn(iBurquie),
Association francaise de Droit constitutionnel, dgation tunisienne de
Droit constitutionnel

Lieu : Université de Marmara

Haydarpga Kampusu, 34688 Haydarpasa — Istanbul

Salle : Ord.Prof.Dr. Rgat Kaynar Salonu

Tel:+ (90) 216 349 84 00/ 1202 - 1203

8.30 Discours d’'ouverture

Zafer Gul, Recteur de I'Université d’Ankara

8.45 — 9.45 Rapports introductifd/ers le constitutionnalisme
en Méditerranée

- “La Turquie face au constitutionnalisme en mediteéel

ibrahim  Kaboglu, Professeur de droit constitutionnel a
I'Université de Marmara,

Président de I’Association des recherches en Davistitutionnel

- Présentation d'un projet de réseau de constitutidistes du
bassin méditerranéen”.

Bertrand Mathieu, Professeur de droit constitutionnel & I'Ecole
de Droit de la Sorbonne — Paris — Président dssi&iation francaise
de droit constitutionnel, Membre du Conseil Supériede la
Magistrature

- “Présentation de la transition démocratique en Tiehis

Yadh Ben Achour, Professeur de Droit public a I'Université de
Carthage, Président de I'Instance Supérieure pauRdéalisation des
objectifs de la Révolution, de la Réforme politiggkede la transition
démocratique
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10.00-11.40 Maghreb - Afrique du nord

Président de séanc®r. Riza Tarmen, Député du CHP, Membre
de la Commission compromissoire pour la (nouvellepnstitution,
Ancien juge de la CEDH

“La constitution marocaine de juillet 2011 entre tounité et
ruptures

Nadia Bernoussi, Professeur de droit constitutionnel a la Faculté
de droit de Rabat et a I'Ecole nationale d'admatisin (ENA), vice-
présidente de I'Association internationale de Droitstitutionnel

« Les trois commissions de la transition démocratignd unisie»

Néji Baccouche Professeur de droit public a la Faculté de dfeit
Sfax, Rapporteur général de la commission natiod@eestigation sur
la corruption et malversation.

« Les réformes institutionnelles et politiques eigéAe, entre
espoir et déception”.

Bachir Yelles Chaouche Professeur de Droit public a
I'Université d’Oran

« La rédaction de la constitution au sein de I'ANC

Fadel Moussa Doyen de la Faculté des Sciences juridiques,
politiques et sociales a I'Université de Tunis, Meende I’Assemblée
constituante

11.55 — 13.10 Machrek -Méditerranée orientale

Président de séanceAsli Aydintasbas, éditorialste au Journal
Milliyet

" Les évolutions constitutionnelles en Egypte defaurgvolution
du 25 janvier 201b.

Yousri Ellassar, Professeur a la Faculté de Droit de I'Université
du Caire

- "Les sources fondatrices du régime politique libhaha

Georges Charaf Ancien doyen de la Faculté de Droit, des
Sciences Politiques de I'Universitébanaise professeur de sciences
politiques a la dite faculté.
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60 L’espace Constitutionnel Pan-Européen et Méditeémpt
Nouvelle[0] Supra-Nationalité

-1l -
14.00 -15.30 Le processus pour une nouvelle constitution en
Turquie : avancées et difficultés

Président de séancéltan Oymen, Editorialiste au Journ&adi-
kal, ancien député

Ahmet fyimaya, Député de I'AKP, Président de la Commission
de Justice, Membre de la Commission compromissopeur la
(nouvelle) constitution

Atilla Kart, Député du CHP, Membre de la Commission
compromissoire pour la (nouvelle) constitution

Faruk Bal, Député du MHP, Membre de la Commission
compromissoire pour la (nouvelle) constitution

Ayla Akat Ata, Députée du BDP, Membre de la Commission
compromissoire pour la (nouvelle) constitution

- V-

-15.30-17.00 Méditerranée du Nord : constitutionalisme dans
la période de crise

Président de séanc&edat Ergin, éditorialiste au Journddirri-
yet
"L'Europe et le processus constitutionnel en Espagn

Angel Rodriguez Professeur de Droit constitutionnel a
I'Université de Malaga

- "Les conséquences constitutionnelles de la dimamnciere en
Italie ”

Tania Groppi, Professeur de Droit public a la Faculté
d'Economie de I'Université de Sienne

«Les incidences constitutionnelles de la crise fo@e en
France»

Benoit Jean-Antoine Maitre de conférence de Droit public,
Faculté de Droit de I'Université de Rouen

-VI -
17.15 — 19.0@ebat général et conclusion

Président : Jean RossettoProfesseur a I'Université Francois
Rabelais de Tours - Doyen honoraire de la Facuéédoit

Chawki Gaddes, Professeur de Droit constitutionnel a la Facult
des Sciences juridiques, politiques et socialesTaieis - Secrétaire
général de I'Association tunisienne de Droit Cdéustinnel
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Sibel incegglu, Professeur de droit constitutionnel a I'Univegsit
de Bilgi — Istanbul, Vice-Présidente de I'’Assomatides recherches en
Droit constitutionnel

Pasquale Policastrop Professeur de Droit constitutionnel et de
Droit européen a I'Université de Szcczecin (Poldgriex I'Université de
Milan

Dicours de cloture “ L'évaluation du processus pour la nouvelle
constitution en Turquie

Cemil Cicek, Président de la Grande Assemblée Nationale de
Turquie et Président de la Commission compromiss@our la
(nouvelle) constitution

La journée a été organisée avec le concours delagssade de
France a Ankara et de [I'Association des Recherches Droit
constitutionnel ainsi que de LEGAL (maison d’édliti et librairie
juridique)

La traduction franco-turque simultanée sera assurée
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(paket + kidem indirimi yapildiktan sonra) gin aynca + %} ladem mdmml' - . 11-13 Y% 25
%10 indirim uygulanacaktr. Sadece Kredi Kartina 6 Taksit yapiimaktadir T % 30
PTT / Posta Ceki Hesap No: 1052845
BANKA ADI1 SUBE SUBE KODU HESAP NO IBAN NO
Yap1 Kredi Bankas1 Moda 217 60825788 TR81 0006 7010 0000 0060 8257 88
Finansbank Moda 919 10976850 TRS53 0011 1000 0000 0010 9768 50
Garanti Bankast Moda 124 6299549 TR39 0006 2000 1240 0006 2995 49
Akbank Moda 256 0048668-8 TR31 0004 6002 5688 8000 0486 68
Tiirkiye [s Bankas1 ~ Hasanpasa 1166 332004 TR34 0006 4000 0011 1660 3320 04

Turkiye Is Bankas: 'na Yapacagimz Havaleler Ucretsizdir

Legal Yaymevi San. ve Tic. Ltd. Sti.
Caferaga Mah. Bahariye Cad. Cam Apt. No: 63 D: 6. 34710 Kadikéy / Istanbul
Tel: (0216) 449 04 85 - 86 Faks: (0216) 449 04 87
legal@legal.com.tr www.legal.com.tr




LEGAL HUKUK DERG iLERi SiPARiS FORMU
ORDERING FORM FOR THE LEGAL LAW JOURNALS

llLEGAL

www.legal.com.tr

Abonelik I¢in Tel: (0216) 449 04 85-86 Faks: (0216) 449 02 26 - 449 04 87
abone@legal.com.tr

Bahariye Caddesi Cam Apt. No:63/6 Kadikdy — Istanbul
Yapi Kredi Bankasi (Moda Subesi - 217) 60825788 (IBAN No: TR81 0006 7010 0000 0060 8257 88)
Finansbank (Moda Subesi - 919) 10976850 (IBAN No: TR53 0011 1000 0000 0010 9768 50)

SAN. VE TIC. LTD. $Ti. Garanti Bankast (Moda Subesi - 124) 6299549 (IBAN No: TR39 0006 2000 1240 0006 2995 49)
Akbank (Moda Subesi - 256) 0048668-8 (IBAN No: TR31 0004 6002 5688 8000 0486 68)
Tirkiye Is Bankast (Hasanpasa Subesi - 1166) 332004 (IBAN No: TR34 0006 4000 0011 1660 3320 04)
Tiirkiye Is Bankasi'na Yapacagmz Havaleler Ucretsizdir « PTT Posta Ceki Hesap No: 1052845

LEGAL SIPARIS FORMU

ABONELIK BiLGILERI

FATURA BiLGiLERI

Ad Soyad / Unvan :

Ad Soyad / Unvan :

Adres :

Adres :

Telefon :

Vergi Dairesi :

Faks :

Vergi No/ TC No :

Cep Telefonu :

E-Posta :

Programin Ad1

Abonelik Siiresi

| Kullanici s. Fiyat1

Legalbank

Dergi Ad1

Abone Olunan Yillar Fiyati

Legal Hukuk Dergisi

Legal Is Hukuku ve Sosyal Giivenlik Hukuku Dergisi

Legal Mali Hukuk Dergisi

Legal Fikri ve Siai Haklar Dergisi

Legal Medeni Usul ve icra iflas Hukuku Dergisi

Legal Uluslararasi Ticaret ve Tahkim Hukuku Dergisi

Legal Banka ve Finans Hukuku Dergisi

Legal Tip Hukuku Dergisi

Idare Hukuku ve Tlimleri Dergisi

Istanbul Universitesi Hukuk Fakiiltesi Mecmuast

Yeditepe Universitesi Hukuk Fakiiltesi Dergisi

Hukuk ve Adalet Elestire]l Hukuk Dergisi

Legal Yargi Kararlari ve incelemeleri Dergisi

Kitabin Adi

Yazari

Adet Fiyat1

() Nakit Indirimi % 10 () Paket indirimi % ......

() Kidem indirimi % .......

TOPLAM
FIYAT :

() Kredi Kart1 ile Odemek istiyorum

Kart NO: ... tien i i i i i e e e e e e s

Son Kullanma Tarihi : ......./........

CVV2No:....

() Nakit Odemek istiyorum
Banka Havalesi ()
Posta Ceki ()
Elden( )

Yukarida belirttigim tutarin, VISA/MASTERCARD kredi karti hesabima bor¢ kaydedilerek Firmamzin hesabi bulunan
bankalar nezdindeki ilgili hesaplarina Firmaniz ile ¢alisilan bankalar arasinda belirlenen kosullar ¢ergevesinde alacak
kaydedilmesini kabul ediyor ve bu konuda ilgili bankalar yetkili kiliyorum.

Tarih: .

Abone Imza:

Sirket Temsilcisi:

Legal Yayincilik 4077 sayih Tiiketicinin Korunmas1 Hakkinda Kanun hiikiimlerini eksiksiz olarak yerine getirmeyi taahhiit eder.




LEGALBANK ABONEL iK FORMU
SUBSCRIPTION FORM FOR THE LEGALBANK LAW DATABASE

LEGAL YAYINCILIK SAN. VE TiC. LTD. STi.

Abonelik igin Tel: (0216) 449 04 85-86 Faks: (0216) 449 02 26 - 449 04 87
www.legalbank.net abone@legalbank.net

LEGALBANK ABONELIK FORMU
Mevzuat ve Kararlar Bankasi (www.legalbank.net)

Abonenin Fatura Bilgileri
Ad1 -Soyadi Ad1 -Soyadi
Firma Firma

Adres Adres

T.C. Kimlik No. T.C. Kimlik No.
Telefon Vergi Dairesi
Cep Telefonu Vergi No.
E-Posta Kullanict Adedi
(abone isminiz olarak

kullanilacaktir)

1 Yillik (1 Kullanici) Abonelik Bedeli 460 ©
Banka Hesabina Odeme
) Yapi Kredi Bankasi (Moda Subesi - 217) Hesap No. 60825788 (IBAN NO: TR81 0006 7010 0000 0060 8257 88)

) Finansbank (Moda Subesi - 919) Hesap No. 10976850 (IBAN NO: TR53 0011 1000 0000 0010 9768 50)

) Garanti Bankasi (Moda Subesi - 124) Hesap No. 6299549 (IBAN NO: TR39 0006 2000 1240 0006 2995 49)

) Akbank (Moda Subesi - 256) Hesap No. 0048668-8 (IBAN NO: TR31 0004 6002 5688 8000 0486 68)

~ ~| ~| ~| ~

) T. is Bankasi1 (Hasanpasa Subesi- 1166) Hesap No. 332004 (IBAN NO: TR34 0006 4000 0011 1660 3320 04)

T. s Bankast’na Yapacaginiz Havaleler Ucretsizdir
Posta Ceki ile Odeme

() PTT Posta Ceki Hesap No: 1052845

Sadece
Nakit, Kredi Karti veya Banka Havalesi ile Tek Seferde Kredi Kartina
ddemeniz halinde % 10 indirim uygulanacaktir. 4 Taksit
yaptlmaktadir
[Adi Soyadi [ [ Banka| |

[KrediKartNo | [ [ [ [ JLT T [JLT T TICTTT ] LT[ ]
[ JviSA [ | MASTERCARD SonKullanma Tarihi [ [ [ -] [ ] cC VYV

Odeme Sekli Tarih Tutar

Pesinat Yukarida belirttigim tutarin, VISA/MASTERCARD kredi
kartt hesabima bor¢ kaydedilerek Firmanizin hesab:
bulunan bankalar nezdindeki ilgili hesaplarina Firmaniz ile
¢aligilan bankalar arasinda belirlenen kosullar ¢ergcevesinde
alacak kaydedilmesini kabul ediyor ve bu konuda ilgili
bankalar1 yetkili kiliyorum. Is bu abonelik sdzlesmesi,
Toplam www.legalbank.net sitesindeki mevzuat kararlar bankasi 1
yillik abonelik hizmetini kapsamaktadir.

<
N 3

Legal Yayincilik 4077 sayil Tuketicinin quunmas Hakkinda Kanun hikumlerini eksiksizolarak yerine getirmeyi taahhut eder.
Tarih ..../.../......... Abone Imza ........ccoeveeniviinnenene Sirket Temsilcisi Imza ........cccveieenenne







